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HE Chief buſineſs of executors, may. i in effect be reduced to 


three heads, viz. 


* Their being, Their having, Their —_ 


By the firſt, I intend their creation or conſtitution, with the incl- 
dents thereto. By the ſecond, their intereſt, fruition or poſſeſſion, 
By the third, their n and execution of their office. This laſt, 
ring the moſt eſſential, is the chief aim of theſe diſcourſes ; dut 
neceſſarily it muſt have ſome ingredients, ſome concomitants, and 
fome confequents. | | 


To conie to the head fie and, wherein we - will conſider pes ſix 


things, viz. 


Whether an executor and a will be ſuch relatives, that one cannot 
de without the other ; and therein of the ſeveral kinds of wills. 


” Hove, and by what words an executor may be made and ee 57 


Ho he may be in ſpecial manner (different om ti gener) : 
_ faldioned, limited or queried. : 


Who may make or be mad. an A and who not; 8 2 
what one may give: or enen by will, whatnot, 
Ede ill or executor, once} made may 8 and . 5 


mall amount thereunto, dz. to a revocation total: or PBL what 
to a new publication. ir hm 
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and yet hath a will as touching his lands. 


there de thegfirſk without the latter. 


Of the Relation between a Will and an Executor. 


As to the firſt, the very name of executor purports, in the general, 


one that is to execute ſomewhat, or to whom the execution of ſome- 
what is committed, or recommended. In this particular therefore, an - 


executor of a will muſt needs be ſuch an one to whom the execution 
and performance of another man's will after his death is commended, 


or committed: or who is conſtituted and authorized by the teſtator or 


will-maker, to do him that friendly office. Hence it follows neceſſa- 
rily, that a will is the only bed wherein an executor can be begotten 
or conceived, for where no will is, there can be no executor. And 
this is ſo conſpicuous and evident to every low capacity, that it needs 
no proof nor illuſtration. On the other ſide, though much be writ- 
ten in name of a will, many legacies bequeathed, and many things 


appointed to be done: yet if no executor be named, here is no will 


for theſe two be ſo relative and reciprocal, as that one cannot be 


without the other; if no will, no executor ; if no executor, no will. 


Here two cautions are to be obſerved : that a man's mind, will and 


intent, touching the diſpaſition of his goods, being declared, although 
for want of naming an executor he die inteſtate, ſo as adminiſtration 


is to be committed: for that here is not only an inchoation or incep- 
tion of a teſtament, but ſo far a progreſſion therein as telatis mentis, 


that is, the manifeſtation of the party deceaſed and owner of goods; 
therefore this mind and intention of the inteſtate being notified and 
made known to the judge, who is to commit adminiſtration, is uſu- 
ally annexed (as I take it) to the letters of adminiſtration, and meet 
ſo to be, as a direction for and to the adminiſtrator, as well as the 
will fully and perfectly made, but refuſed to be proved by the execu- 
tor, which is uſual. | 1 


Another caution is, that where a man ſeiſed of land in fee - ſimple, 
diſpoſes the ſame, or part thereof, by his will in writing, this ſtand- 
eth good for the whole or part, according to the difference of 
tenure, although no executor be named; ſo as the party dieth inteſ- 
tate, and adminiſtration is to be committed as touching his goods, 


*% 


This may ſeem ftrange, but the reaſon thereof is an act of parlia- 
ment, enabling to diſpoſe of land by will in writing. For that land 
is not properly teſtamentary, neither hath the executor (if any be) 
any thing to do or intermeddle therewith ; and therefore is the mak- 
ing or not making of an executor nothing pertinent to the validity or 


| invalidity of this deviſe or diſpofition of land by will. So as, though 


where there is not teſlatio mentis, there is not te/{amentum z yet may 
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Having ſeen that bequeſts of legacies without making of executors, 
doth not amount to a will, let us now conſider, whether the ſole 
making of executors in the name of a will, without giving any 
legacy, or appointing any thing to be done by his executors? Whether, 
I ſay, this be or amount unto a will, ;or not? Since here upon the 
matter nothing is willed, and conſequently N, reſts to be exe- 
cuted by the executors, whoſe office, as hath been ſaid, is to execute 
the will, mind, and intent of their teſtator; and Ub: non eff te/tatio 
mentis, non eſi teſtamentum, ſaith the canonift. he 


In anſwer hereunto, confeſſing that indeed to be the office of an 
** executor, I yet conceive confidently, that, in the caſe above put, 
there is a good will, and as a will it is to be proved and approved, 
for theſe reaſons: firſt, for that the main and principal part of an 
executor's office, and that which moſt concerns the teitator, is the 
payment of his debts. Now, who knows not, but that the very 
making of an executor, is the conſtituting of ſuch a perſon, who is 
to pay all debts; and for that cauſe and end, principally, is to have 
and enjoy all the goods and chattels of the teſtator, and all ſums of 
money to him owing ; as the naming of A. and B. executors, is by 
= implication a gift, or donation to them of all the goods, chattels, 
credits and perſonal eſtate of the teſtator, and the laying upon them 
an obligation to pay all his debts, and making them ſubject to every 
man's ſuit and action for the ſame. And if the Jaw ſpeaks thus much 
ſenſe, Duod neceſſario ſubintelligitur, non deeſt, What need then the 


: party expreſs it in his will? If he had willed more than this, as to 
haue given this or that in way of legacy, it had been needful for him 
- 7 fo to have ſet down in his will, but there is no mere neceſlity that 
t every man ſhould give legacies ; the eſtates of many will not do more 
than pay their debts, nor oft times ſo much, ſo as if they ſhould 
give any legacy, it muſt be a dead and void gift. And ſuppoſe a man 


have much more, and intendeth all to his wife, brother or ſiſter, 
or other friend, his debts being by ſuch perſon paid, ſince the very 
making of that party executor, without any more, amounteth to thus 
much, and effecteth this, what needeth then more words? Fruftra ſit 
per plura, quod fieri poteſt per pauciora. Nor is teflatio mentis here 
wanting, ſincę the teſtator hath made known who ſhould have the 
2 ack of his goods for payment of his debts, and it is to be 
= preſumed he had no more ſpecial will, ſince he did not declare more, 

but left his executor further to have and to do, prout lex poſtulat: and 

who can fay, here is nothing to execute. Is the ſuing for and col- 

2X lecting of debts due to the teſtator, and the payment of debts owing 
by him, nothing? It is rather, in hoc negotio, the unum _necefſarium. 

X Beſides, the making of an executor is a deſignment of a perſon to be 
the teſtator's aſſignee, to whom and by whom divers things may 
be feaſible by virtue of covenants, bonds, or other aſſurances, as after, 
where we come to ſhew how the executor repreſents the perſon of the 
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of the Kinds oe Wills. | 


- wats we of two kinds, or may be two ways made, Viz. either by | 


writing or RUNCUPALIVE 3 that is, by words not put in writing, durin "g 
the teſtator's life; for after the teſtator's death, this verbal will mu 
be reduced to writing, and have the ſeal of the ordinary, or judge 

ſpiritual, affixed, and then is it as effectual, and of as good validity, 
as if it had been in writing in the teſtator's life- time; and ſo doth the 
common law allow and approve thereof. But I adviſe all. to make 
wills by writing, and not to leave them to the doubtful fidelity or 
ſlippery memory of witneſſes: for, as of leaſes parole hath begs 
ſaid, that they are leaſes perjured, or of perjury. 


So of wills An may be feared. Beſides, many times a man doth 
ſpeak and declare this or that, as part of his will, which his wife, child, 
or friend diſſwading, he letteh that purpoſe and part of will to fall, 
and departs from it: yet witneſſes, wiſhing it to ſtand, will perhaps 
aſſirm it as part of the will. As for a will, gift and diſpokition of 
land of inheritance, if it be not fully written — 9 the death of the 
teſtator or donor, ſo far at leaſt as concerns the diſpoſition of land, 


it cannot be for that part made good, by reducing i it to writing after 


his death, as for goods and chattels it may. Yet if it be written be- 


fore the death of the teſtator, though it never be brought to him, or 


read to him, after the writing thereof, it is good enough; and that not 
only for land, as in the caſe in King Ed. 6. his time was, but alſo for 
goods and chattels, ſo as there be an executor named. But whether 
ſhall we ſay, that this is a will nuncupalive or in writing ? I think, 
that this is a will in writing, and not verbal only, though it want 
ſubſcribing; for we know that many cannot write their names, but 
only marks. Suppoſe one wants hands and cannot write ſo much as 
his name, yet doubtleſs this man may make a will in. writing, that 
being written by his direction, as his will which he dictated: nor is 
the ſubſcribing of the name of the maker any eſſential part of a deed, 
much leſs of a will, which needs not ſealing as a deed doth, Put 
the caſe. on the other ſide, that many bequeſts or. legacies be nam- 
ed in a will, and many things expreſſed to be done, but no exe- 
| Cutor. is named in the writing, only by word of moutb, A. and B. 


be named executors. This 1 think confidently is no will in writing, 


but nuncupative only; for that one eſſential part of the will, wiz. the 
making of executors, is wanting in the writing. The appointing 
of him executor, who is named in a note wy wie: Ray is 20 * 
0 e of an executor. 4 


* munen will woncely hath place, when, ena, 8 taken 
with violent ſickneſs, dare not "ay the * of his; Will, for fear of 


D . preven- 


$f OR Ss Ihe EC. 


' ſuch as come not by; . but are aſpecially called for that 


that they ſhould have the rule and diſpoſition of his goods, and 


that B. ſhall adminiſter alſo with him, and in aid of him. Here B. 


made executor, although not expreſsly ſo named by the will. But 


I | eoadjutor or an overſeer any power to adminiſter or intermedele, 
= and in conſcience ſhould: do ſo; and if that . —v 


| —— n 
prevention by death; 1 prays his curate. © and others to 


witneſs what his will i is. 


Note. To a will not jp "ci om muſt Fran ſeven witneſſes, and 


purpoſe, 
What ſhall amount to 3 one 3 or 7 what Wards are | 
requifite thereunto. | | . 
Having ! it appear, t that the being of un executor is an effen- 
tial part of a will, and ſo de ee, and not bene efſe — of à will or 
tellument, | | 


Let us now ſee firſt. bs what words an executor may be Wy 


| Secondly, de modo, in what manner it may be done. How the power 


and authority of executors may be limited or divided. 

As to the firſt, though one do not expreſsly, by will, name or aps 
point any to be executor, yet if, by any words of circumlocution, he 
recommend or commit, to one or more, the charge and office which per- 
tains to an executor, it amounts to as much as the ordaining or con- 
ſtituting of him or them to be executors. As if he declare by his 
will that A. B. ſhall have his goods after his death to pay his debts, 
and otherwiſe to diſpoſe at his pleaſure, or to that effect; by this 
is A. B. made executor, as was conceived by the judges. It has 
been long held, that if one does only will that A. B. ſhalt have * 
adminiſtration of his goods, he is thereby made executor, | 


Where an infant was executor, and A, and B. overſters;, with this, 


pe 
ment and receipt of debts, until the full age of the _—_ 3 . as 
were they held to be executors in the mean time. 


5 17 A. be made executor, and the teſtator aſter 3 jo bis will 0 


is an executor as well as A. and if A. refuſe, B. alone 


prove 
the will as executor; notwithſtanding it be oaly ſaid, that he hall 
adminifier with A. and in aid of him. 


Thus many ways, mod by divers words of Wee one rap be 


if A. be made executor, and B. a coadjutor, without more; he is 00 
by this an executor with A. as in H. 6. was held. Nor bath ſuch 


otherwiſe than to counſel; perſwade and adviſe. Vet I think he may, 


1 negli- 
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negligences, or miſcarriages in executors, he ſhall well perform the 


- truſt repoſed in him, if he complain in the ſpiritual court, or 


court of conſcience ; and it is reaſouable, I think, that, ſo doing upon 
Juſt cauſe, his charges be borne out of the teftator's eſtate, or the exe- 
cutor's purſe, who otherwiſe would not be reformed. 


How an | Executer, or bis Executorſbip, may be limited ar qualified 


in. ſpecial Maher, di uy ny the general. 


Thes us fee how the making of an executor may be ſpecially quali- 


fied. And fiſt, the time may be limited, when he ſhall begin to be 


executor, and that cither certainly, or with ſome reference to contin- 


gency, Secondly, the creation may be conditional, . it 
may be partial or dividedly, and not entirely. 


As to the firſt, one may appoint bo. At. to be his executor a year or 
more time after his death, and this is good. So alſo if A. appoint 
B. his ſon to be his executor when he ſhall « come to his full age; 
and in the mean time he dieth inteſtate. Again, one may make and 
appoint the executors of A. to be his executors, and then if he die 
before A. he is inteſtate, until A. die. This creation may alſo be 
conditional, and the condition may cither be precedent or ſubſequent. 


In the time of H. 6. one named A. and B. his executors, and if 
they would not take it upon them, then C. and D. ſhould be his exe- 
cutors: and then there A. and B. refuſed ; and the queſtion was, 


whether in ſuit againſt the debtors of the teſtator, A. and B. ſhould 


join with C. and D. as where four executors being named, and 


two refuſe, and the other two prove the will, yet all four muſt be 
named in ſuits againſt the teſtator's debtors, as was there admitted. 


But in the principal caſe it was reſolved, that the ſuit ſhould be only 
in the name of C. and D. for that the appointing of them to be exe- 
cutors, if A. and B. refuſed, did imply, that then they only ſhould 
be executors. And here all four were never made, nor intended to 


be. executors, but H. and B. upon a condition ſubſequent that they 


ſhould not refuſe : and C. and D. upon a condition. precedent, VIZ. 
if A. and B. did refuſe. | 


It is uſual to make one or more executors, conditionally, that they 


put in ſecurity to pay legacies, or in general to perform the will; nor 


was it ever doubted, as I think, but that this was good: yet I ſhould | 


_ adviſe, that ſuch condition be plainly thus expreſſed, viz.: that 
if J. S. do put in ſecurity, &c. by ſuch a day, that then he ſhall be 


executor, elſe not: or thus, vi. to make him executor condition- 


ally; that before he does adminiſter (funeral perhaps excepted) he 


3 * 1 ſuch ſecurity ; elſe. perhaps, he. being executor till the 
con- 
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ok Executozss. 7 


condition broken, in that mean time may have diſpoſed of all or 
moſt part of the teſtator's eſtate. FV 


In the reign of Queen Elix. there was a caſe remarkable to this 
purpoſe: One willed that if his wife ſuffered J. S. to enjoy B. (being 
part of her jointure) for three years, then ſhe ſhould be his executor, 
orelſe A, B. ſhould, and the queſtion was in the Common Pleas, whe- 
ther preſently, before the end of the three years, ſhe were executor, 
or not till ſhe ſuffered the land to be enjoyed three years; and it was 
held by all the judges, but the Lord Anderſon, that ſhe was preſently 
executrix, until ſhe ſhould diſturb J. S. &c. for, upon that done, it 
agreed, that the executorſhip would, by virtue of the condition, be 


transferred from the wife to A. B. But now during theſe three years 


might ſhe have diſpoſed of all the goods of her huſband, yea, within 
one of theſe three years, and leſs time, and then have broken the con- 
dition, and have left to A. B. a dry executorſhip. r | 


As to the third point, one may divide his executor's power three 
ways, viz. really, locally, or temporally. Really thus: He. may 
make A. his executor for his plate and houſhold ſtuff, B. for his 
ſheep and cattle. C. for his leaſes and ſtates by extent. D. for his 
debts due to him, and fo divide the power and adminiſtration of his 
executors at his pleaſure. | ITY 7 | 


He may divide them alſo, or their power, locally, ix. A. for his 
goods in com. Buck. B. for thoſe in cem. Oxon. And C. for thoſe in 


com. Berk. He may alſo divide them in time; viz. his wife or any 


other perſon to be executor during her life, or during the mino- 
f rity of his ſon, or ſo long as ſhe continues widow, and after his fon 
to be. executor; ſo of like limitations or diviſions, either for time, 
place, or things wherewith they ſhall intermeddle, E 
| | YM O Y * „ Lat 31-3734 
Doubtleſs one may be made executor for one particular thing only, 
Fas touching ſuch a ſtatute, or bond, and no more; and thereof good 
'F uſe may be made, thus: many have bonds, ſtatutes, and recognizan- 
ces, for warranty or enjoying of land, or freeing, or ſaving harmleſs 
from 'incumbrances in general or particular. Now he which hath 
I theſe, ſelling the land, — 4 letter of attorney lawfully aſſign them 
to the party who buys the land or leaſe; but this notwithſtanding the 
intereſt remains in him who ſells, and by his outlawry, they may he 
forfeited or by him releaſed, any bond to the contrary notwithſtand- 
ing; and if he die, the intereſt in law will be in and go to his 
executors, and in their names; only ſuit or execution may be had 


Ik the vendor, beſides affignment, makes as to this ſtatute, recog- 
nizance or obligation, only the vendee executor ; by this, the interett, 


3 | ofter death of che party, will be in him actually and really to his 


3 


a Sp, 


as they ſhall be executors ſucceſlively, and not jointiy; and thus 
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_ outlawed, attainted, convict or excommunicate. And likewiſe ſome 3 
others, as aliens, corporations, villains, monks and friars. 4 
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greater ſafety, ſince none but he can releaſe or not any @ 
* name need to be uſed to ſue, or take 9 «4 = P 


9 Tf the vendee, his heirs and Agne, may be made executors, A 
fo as that ſecurity ſhall go to them one . mother without re. P 
newed making of executors f. | | | | 


Thus, if G party be no die; executor, be dies IVF ak as 8, 
to the reſt of his eftate, and as to this ſpecialty only mall have an 
executor, and muſt have a will proved : and in caſe he does make h; 

another will for his eſtate reſidue, there muſt be two wills proved. 

But in the other caſe, where, by one only will, one is executor for one 
part of the eſtate, and another for another; there being but one will 
to be proved, one proving of it is ſufficient. And though in the pre- 1, 
miſes of a will two be made executors jointly, and equally, yet there 
may be a proviſo, that one ſhall not meddle during the other's life, ſo 


alſo, to other purpoſes aforeſaid, a ſubſequent cauſe or e may 7 
make the Faden and diviſion of nne. | 95 


If the e or cheſs bereuen be merely contrary to the pre- 
miſes, it will be void; as where two were made executors, with a 
roviſo or clauſe, that one of them ſhould not adminiſter his goods. 
his was held your” for e * Brudnell and 323 "2 
Juſtices. * ; 5 


Fitzherbert Juſtice was of. opinion that it was not void, nor utterly '7 
* For the other might) join in ſuits, though not adminiſter. * 


Juſtice Shelly was a a. third opinion different from all the reſt, q | 
viz. that here was a repugnancy ; but the laſt clauſe ſhould contrgul Þ 
the Re, and ſo this one only ſhould be executor, we 


£4 _ Who may. make, an Executor. . 
some richer may be unable to * wills, and conſequently ex- 3 
ecutors; for that is all one. Whoſoever may make a will may av 
make an re and: he that. a> n an executor * es 2a * 
will. TR > 


There are ninetcen foverat kinds at er unable, as the > lathe y 
| Gy, to: make wills, but with many we will not intermeddle, becauſe 
© we find no mention of them in our law. The perſons. princhally, 3 

and moſt neceſſarily to be conſidered of by us, are either the 1 
tive in underſtanding, as infants, idiots; lunaticks, and the like; or e 
defective in power or intereſt, as women covert or married; perſons I 
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of Erecutois. E 5 


As to an idiot, naturally he is not able to make a will: as was re- 
ſolved in the ſpiritual court, becauſe he wants the uſe of reaſon to 
conceive what is fit for him to will, nor does the common Jaw op- 


IS, 4 poſe this. 

re 5 R 4 ; ; A i | 
As lunatick deving! lucida RI that 1s, forme ſeaſons of enjoying 
his right mind and freedom irom his lunacy, may in thoſe times of 
his right mind make a will, and executors, elſe not, for even one b 
Hage or ſickneſs become of non n ſane memoriæ, is unable to diſpoſe of 

this lands or goods. 

ne One born deaf 40 4 d may make a grant, if he have underſtand- 

vill ing, conſequently much more a will: but in the reign of H. 8. it is 

re- ſeft a Cemuirery whether a deed by ſuch, be good or not. 6 

ere N © wk wy 

® | If but mute, he may wage his law, and attorn by ſigns, and ſo per- 


# 


F aps by ſigns declare his will. 


44 . P. 36. 


4 


3 An alien may na or be an executor, ſo as he be not an ah enemy, 
for ſuch cannot ſue, as in the time of Elix. was held; but there the 

re- „ 

ha doubt was, whether a ſubject of Spain were at that time to be held an 

ds. | 4 

le, | 


Enemy, no war being proclaimed between the kingdoms, though 


8 e exerciſed. | - 1 Fe 


As for perſons attainted, convicted or outlawed, it will be ſaid, : 


* {Fat theſe can have no poods of. their own, and conſequently, they 
er, fan make no wills nor executors ; and it is not to be denied, that we 
nd it pleaded ſometimes by executors, that their teſtators ſtood out- 

ft, Hawed. 3 7 | „ 
ul To 
? It is clear, that all and every of theſe may have goods as executors. 
o others, which neither are forfeited by attainder or outlawry, nor 
_ "Wiveſted by marriage or villainage. Therefore as to them they may 
"Wake teſtaments. And that all theſe ſorts of perſons may be execu- 
| {rs is alſo evident. So alſo villains, monks and friars, who can have 
ex- Jo goods to their own uſes. And that one attainted. of felony may 
ay Have an executor, appears by a caſe in the time of Elix. wherein it 
ea 1 Fas long debated, whether ſuch an executor might maintain a writ of 


its 


Frror, or not, to reverſe the attainder of the teſtator: 


| and as for other 
gutlawries, the plea thereof by the executors, that their teſtator was 
nd died outlawed, proves not a nullity of the will, or executorſhip : 


uſe pr then they might have pleaded, that they were never executors; 
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t it tends to this, that no goods did or could come to them for 
atisfaction of the debts by reaſon of outlawry ; yet it has been 
geld, that debts upon contract, where the defendant may wage his 
w, are not ſorfeited by outlawry, nor uncertain damages for tre- 
aſs in battery or falſe impriſonment, 4 

Gard 
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: | Goods taken away by a treſpaſſer, 1 yet be forſeited by the at- q 
tainder or outlawr of him from whom they were taken, for that the 
property in ri he fill appertained to him, and he might have taken b 


them again w e he found them, therefore the Action for this 
ſhall not come to his executor, but for the other, not forfeited, 
it may. | 


Whether an 8 perſon be able to make ail or not, 
may be ſome doubt. | 3 


t 

. Who may be Exuecutors. 

An excotutmmicate perſon cannot ſue, that is, proceed in ſuit as b 
executor till he be abſolved, there being danger of excommunication 

to all that converſe with bim; but this makes, not a nullity of his ( 

executorſhip, nor overthrows the ſuit, but Rays 1 it only from. 2 t 

ing until abſolution. c 


— 


As for perſons attainted or outlawed ; we have before ſ poken affir- 
matively in way of proof, that they may make executors for continu. 
ation of the executorſhip: So of aliens and others beſore. 
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Recuſants convicted at the time of the death of any teſtator are 
diſabled to. be his executors, 


Whether corporations compound, or . of divers been, 
| may be made executors or not, I doubt. 


Firſt, becau ſe they cannot be feoffees in cruſt ts others aſe: : : ſeedy, | 
they are a body framed for a ſpecial purpoſe : thirdly, they cannot 
| PO nnn | 


* *L 


nus Mon may give r alp by bis will. 


Haring aa x the makers of executors by will, and I them 
ſo made, let us now ander what by this will may be diſpoſed, 9 1 
or bequeathed, | | 


Firſt, he who himſelf is an executor, cannot by his will der be 3 
queath to any other the goods, chattels or credits, he hath IN, Y 
the property not being altered, for that he hath not them prope | 
his own or to his own uſe: only he may make a continuation | fe 1 

executorſhip, and his executor_ ſhall have them as executor to the 
firſt teſtator, as was * * the . of doth benches in the g 
* of Elz. "mY 


are 


w Excenzors. ; Wy =_ 0 | 


1f * be PP the bequeſt is then alſo ROE nor then will = 
they go to his executor, bat-i6-6 wow adminiſtrator ; but on his death 
bed he may give N e ene deed, ee not by will. 


Next if a man have debts owing to him, as many have much, it is 
conſiderable, whether by way of bequeſt in his will, he c can give, 
away theſe to any from his executors. 


And doubtleſs he cannot effeQually i in Jaw, they 1 not ſubje& 
to aſſignment unto any except the King, 


So if he give ſuch a debt to A. and ſuch to B. yet muſt the ſuit 
for them be in the naine of the executor, and ſo alſo the releaſe or 
acquittance for them, and not in their names to whom the bequeſt 1 is. 


But when they are received, if there be no debts to pay, the exe- 
cutor ought to deliyer them to the party to whom the bequeſt i is, and 
thorefore may be compelleg i in court of conſcience, or in the ſpiritual 
court. ; 

Therefore the caſe of the bequeathing money, payable upon a mort- 
gage, is in this manner to be underſtood to be good, and not otherwiſe, 
as I take it he that is jointly with any other eſtated im lands or 
can give no part by his will, but all will ſurvive, but by a& in his 
life he may diſpoſe of his part, and the aſſignee may diſpoſe of his 
divided,” by will; you — it be 1 an horſe or on that cannot be 

ivid | | 


So of a leaſe of lands, or tithes, or grant of _ to 8 
babendum, one moiety to the one, and the other moiety to the a NE 


wack may give his moiety by will. 


But if one be poſleſſed, or eſtated for yourn by leaſe, wardſhip, e or ex- 
dene, Sc. in the right of his wife, or have the next avoidance of 3 
church in her right, he cannot by will give or bequeath any of theſe; 
but notwithſtanding they will remain unto his wife upon his death ; 
but yet his gift or grant of them taking effect in his life- time, would 
bind his ol, and carry away the intereſt from her. 


If one be tenant for the lives of one or more; others, as * 


1 times men take leaſes for lives of younger perſons than themſelves, 


this cannot be by will diſpoſed of, for that it is no chattel, nor is it 
within the ſtatutes of 'will, for that it is no {tate of inheritance. 
"Therefore let the party look to convey it in his life-time, left ir 80 


to an occupant, viz. him who firſt ſhall enter. | 


If it be an eſtate in land, he muſt either make livery, have 2 — 


g gain and ſale inrolled or nies to ſtand leiſed to the uſe of his 


1B 2 wife, 
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wife; or ſome of his blood, or wakes; de for years, determinable 
upon thoſe lives ; it is well if it be by bargain and ſale for years if 
the thing be in leaſe, that ſo without inrolment, or attornment, the 
rent may paſs, elſe a bargain and ſale may be made for a month, or 
fuch like time; and then a releaſe or grant of the reverſion inſtead 
of my and ſeiſin. | 


If a man have a leaſe for never ſo many years, en upon 
life or lives, viz. if ſuch or ſuch live ſo long, this ſtate may well 
88 6 be given and — by will, becauſe it is but a chattel. 


It a man ſeiſed in fee, or in tail of land mark corn growing upon 
it, and by his will do give the corn, and die before ſeverance; this is 
A good bequeſt, becauſe the corn ſhould have gone to the executor. 


so it is alſo of a parſon touching his glebe, and a man ſeiſed'i in 
the right of his wife or his own right, but for life. But as for trees 
growing upon the ground, theſe can no otherwiſe be given by will, 
than as the land itſelf upon which __ grow OY be given. 


Of the Revocation and Countermand of W, ills and new Publica- 


tion. 


Having conſidered of the making of wills and executors, let us, 
before we come to the provate, conſider of revocation, for that may 
cake away the force of a will rightly made. 


A will therefore having two parts, vi. inception, which is the mak- 
ing, and conſummation, which is the death of the teſtator or maker of the 
wi l, there is power in him, at any time before death; to revoke or 
alter his will at his pleaſure. Conſider we therefore of revocations, 
and alſo of new publications or reaffirmance of wills in whole or in 


part. 


As a will may be made by word, ſo alſo may a will made in writ- 
ing be by word revoked or diſanulled; for ſince every making of a 
latter will is a countermand and ſupprefion of the former will, and 
ſince a will may be made nuncupatively or by word, and ſo, by making 
a verbal will, one may revoke a written will; it will thereupon fol- 
low, that one by word may expreſs the alteration of his mind thus 
far, that the will by him formerly made ſhall not ſtand but be revok- 
ed and annulled ; and this will ſtand and be effectual, ſo as if he after 
die without making any new will, or new publication or reafürmance 
of the former; he dieth inteſtate or without will. | 
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As a will may be wholly revoked, ſo alſo in part: as where R. by 
his will in writing did give ſome gavel-kind land to H. and ſive days 
before his death ſaid, in the preſence of witneſſes, that this gift ſhould 
not ſtand, and that he would alter it when he came home, deſiring 
them to bear witneſs of his revocation. Before he came home he 
was killed by the ſaid H. who cauſed the will in writing to be prov- 
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ed, and after he was attainted and hanged for the murder, and his 


ſon by the cuſtom of X. (viz. the father to the bough and the ſon to 
the plough) entered into the land : and this manner of revocation. by 
word only was held fufficient, although the will in writing were not 
cancelled nor defaced, 


The like reſolution for 33 revocations was implied in the caſe 


of F. and H. where it being reſolved that a feme covert or married 


woman, by word countermanding and revoking her will formerly 
made, when ſhe was a ſole or unmarried woman: this was not ef- 
fectual nor of force, by reaſon of her coverture taking away the free- 
dom of her will, hereby it is implied that another, who hath freedom 
of will, may by word ſufficiently revoke a will in writing. 
In a caſe between Sir ZE. M and F. concerning the will of Sir J. 

a difference was conceived betwixt ſaying, Iwill revoke my wi . 1 55 
which only expreſſed a purpoſe or intent, and therefore was no pre- 
ſent revocation ; and ſaying, I do revoke it, or it ſhall not ſtand, or 
my heir ſhall have my land, which croſſed the gift of it-by the will. 


As wills may be wholly or in part revoked, ſo may alſo the execu- 
torihip of one or more of the executors, and yet the will may ſtand in 
all the other parts, ſo as there be any one executor or more unrevok- 
ed; but if all bc revoked, then the whole will is revoked, becauſe no 
will can ſtand without executors : and this revocation may be by 
-word only, without being expreſſed in the will or any other writing. 


But I would adviſe all to expreſs ſuch revocation in the foot of the 


will, or that the name or names of the executor or executors ſo re- 
volted be expunged or blotted out of the will, and that this be done 


in the preſence of ſome witneſſes, to ne che act and intent of the 


5 . 

Revocations may be dy at in law as well as in fact, or by direct 
and expreſs terms, as in the ſaid caſe of M. and J. where land being 
deviſed by will, and the deviſor after making a feoffment, though 
-there were ſome defect in the livery, to make it effectual, or if he made 
a bargain and ſale, that was never inrolled, or granted the reverſion, 


but no attornment had, ſo as the land paſſed not, yet in all theſe 
_ cafes the will. or gift of land ſtood revoked; but in caſe he had only 


covenanted that he would have made ſuch an eſtate, and not done it, 


this was held to be no revocation. | 
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It is held by ſome, in caſe he Soil but make a leaſe, mm; the 
fee-luwple as it was, but of this Fare. 


If a difference may not be betwixt making a leaſe for _—__ and a 
leaſe for life, which altereth the freehold. 


Ie a leaſe for twenty years be bequeathed to 7. S. and after the 
teſtator maketh a leaſe for fifteen years, reſerving a rent, I take this 
to be no revocation of the bequeſt; but if the teſtator, after this will 
made, take a new leaſe for a longer term, ſo as the former leaſe is 
ſurrendered in fact or in law, this muſt needs be a revocation of the 
bequeſt, or at leaſt an annullation thereof, and that although the be- 


queſt were generally of his leaſe, not mentioning the number of 


ears, for this which he now has is another leaſe, and not that which 
he had at the time of the making of the will. 


So if one give his black gelding by will, and after, before his 
death, he ſelleth or giveth away that horſe, and buys another black 


one, this new gotten horſe ſhall not paſs by the will, becauſe i it was 


not the teſtator's at the time of making his will. 


So alſo, if the crop in the barn be bequeathed in aste, and the 
rty lives till that time twelve-month, having ſold that crop and 
inned a- new, this latter crop ſhall not paſs by the will, and the ſor- 


mer cannot. 


As revotation may be by alteration of the ſtate of the deviſor, in 
the land deviſed ; ſo may it alſo be by alteration in ſome caſe of the 


ſtate or quality of the perſon of the deviſor: 


As if a woman ſole make a will, and after take a huſband, this 
without any more, as is reſolved in the ſame caſe of Forſe and * 
Bling, doth work a revocation or annullation of the will, for that elſe 
it ſhould be irrevocable, ſince ſhe, having loſt the freedom of her will, 
cannot actually and directly make a revocation, as we before have 
ſhewed. But notwithſtanding her will be revoked, 17 in caſe her 
huſband, before or after marriage with her, were bound or covenanted 
to perform this woman's will, if he do not ſo, by payment of the le- 
gacies therein bequeathed, his bond or covenant flands good, and is 
ſuable againſt him, as was adjudged touching the will of E. S. 
ou after her will made to one V. who firſt was bound to perform 

yet another eaſe there is of alteration in the tate of the teliator” 8 
perſon, which makes no revocation of his will. | 


As if be being of ſound mind and ability make 2 will, and after 


becometh frantick. In this caſe this is no revocation, ſo as bis will 
ſtands till his death irrevocable, if he recover not. 
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Of new Publitations. 


Having ſhewed how a will may be revoked, and ſo loſe its force, Jet 
us now ſee how, without making a new will, that fo revoked -_y be 
Ay and ſet on foot again, and that is divers ways: 


oY NN c he A 


Firſt, by a cd annexed after thereunto, a as was reſolved between 
B. and B. in the E s Bench. 


Secondly, by wings ex thing to the will, or making a new exe 
cutor, . | 


Thirdly, by expreſs ſpeech or — that it thould and or be his 
will. | 


Tf a man having made a former will, do make a latter, which is 
more than a bare revocation; yet if afterward lying upon his death- 
bed and ſpeechleſs, both theie wills be delivered into his hand, and 
he required to deliver to one of his friends about him that will which 
he would have to ſtand, and to keep in his hands the other, he there- 
upon delivers to the er, or other his neighbours, the firſt made 
will, retaining in his hands the latter, as was done in the reign of 
E. 3. here the former will, though made void many years before 
by the latter, is revived,; and ſhall ſtand as the party 's will. 


We will put the caſe that a bequeſt at the firſt is — FI — by 
publication after it may be made good, as if one give to S. his wife, 
a piece of plate or other thing, and has no ſuch wife at the time, but 
after marries one of that name, and then publiſhes his "4 | 
mou this * be a good un | 


So if one deviſe lands or goods which one hath not ; if he after do 
/ purchaſe the ſame, and then ſay that his will before made ſhall ſtand, 
or be his will, it ſhall be a good will and n. for this is in effect 


a new making. 


And though moſt of the precedent cuſes.be of revocation of EY 
_ cular parts of the will, and not of the total: yet firſt, be it conſidered, 
that that part ſo revoked was in effect the ſubſtance of the will. 
Next it is eaſily diſcerned that if one part be reyocable ſo is another 
likewiſe ; and thus revocation may ſpread itſelf over the whole ; nay, 
_ doubtleſs the whole, uns uno flatu, may be revoked as well as by parts. 
And as the velleities or diſpoſing parts of the will are revocable and 
reviveable by new publication as aforeſaid, ſo is alſo the conſtitution 
of 
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is upon nothing, and if the verbal reaffirmance ſhould renew his exe- 
cutorſhip, then muſt the will be partly in writing and partly nuncupa- 
tive, his name not being to be found in the written will. EY 


c 


Of the State of Things inſtently:upon the Teſtator"s Death, before 
| any Hill proved. 8 oh 


white horſe, the red cow, Oc. 


What by a bequeſt to an executor. + 


What wrought by a releaſe in the will to a debtor. 


What by making a debtor or creditor an executor. 


* 


As concerning the firſt, viz. the bequeſt of a chattel real or perſo- 
nal, which the teſtator had in poſleſſion, notwithſtanding that, if the 
ſaid teſtator had by bis deed or writing, or but by word in his death- 
bed, or beſore, given theſe his goods, and died before they had been 
taken, he to whom they ſo were given, might have taken them, yet in 
this caſe of gift by will, neither can the legatee take them, or reco- 
ver them from the executor, or a ſtranger taking them, by any ſuit 
at law, for that he hath no property in them; if the bequeſt be to 
himſelf, whe is made executor, be it of leaſe, plate, cattel, &c, They 
ſhall not veſt nor ſettle in him as legatee, but as executor, until ex- 
preſs or implied election, but made to have and take the ſame by way 
of legacy. . CCC 


* 


and the ſatisfaction of them before legacies, and ties executors alſo 
to that rule, and therefore will transfer nothing from or out of the 
executor, till he, having conſidered of the ſtate of the debts to be 
paid, and goods out of which the ſame are to be paid, ſhall find that 
ſafely this or that legacy may take effect, without making any defect 
in payment of debts, or drawing upon him and his on goods any 
damage or loſs as a waſter : and thercupon ſhall aſſent to ſuch legacy. 


Thus now is the law taken; but heretofore ſome opinion has run 
otherwiſe, That he to whom any bequeſt was made of a thing known 
and cert. in, might tak: it without any aſent of tie executor ; and 

” that 


of executors. As if one of the executors names be ftricken out, and 
afterwards a flet be written over his head by the'teſtator, or by his ap- 
pointment, now is he 'a revived executor. So if the teſtator expreſs 
by word, in the preſence of witneſſes, that the party put out ſhall yet 
be executor ; but now I mean, where the executor's name is not ſo 
blotted out, but that it may be read and perceived; for elſe the feet 


wa. oa ali. ena Fd 


What is wrought by a gift of a thing certain and known, as the 
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And the reaſon in both caſes is this, That the law prefers debts 
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remain in him as executor, Coty on ot as 


As for ſums of money bequeathed, or ſo much in plate or rings, 
it is evident that they muſt be had by the delivery of the executor: 
et has the legatee ſuch an intereſt before the delivery, as that dying 
before payment it will go to the executors, But, as I take it, no ſuch 
to whom any thing certain is given 2 will, can make any gift or 
grant of it before the executors have affented to his having thereof ; 
nor perhaps will the executors aſſent, after the grant, have ſuch relation 
as to make good the grant precedent ; why fo yet? more than an at- 
tornment of a leſſee, which is a like aſſent to the grant of another? 
 Onere, If by the outlawry of the legatee, before the exccutor's 
aſſent, this thing bequeathed be forfeited ? | 


If without juſt cauſe an executor will refuſe to aſſent, he is com- 
pellable by law ſpiritual, or court of conſcience; yet if the ſpiritual 
court preſſes to do where there is juſt cauſe to ſtay, a prob bition 
lies; for ſince executors ſtand liable to recovery of debts againſt them 
by common law, it is but reaſonable that the law ſhould enable them 


to keep wherewith to pay. | 


Here is ſome ſeeming oppoſition in law; for where before great 
difference was ſhewn between a deviſe or bequeſt, and a gift of aliena- 
tion executed in ones life-time; Lord Dyer reports it to be reſolved, 
that where a leaſe for years was made upon condition that the leſſee 
ſhould not alien in his life-time, that yet a bequeſt of his leaſe by his 
will, was a breach of the condition, as being an alienation in his 
life-time, | he 9 


As to a diſcharge by will to a debtor ſome queſtion may be, whe- 
ther to perfect and make good this, ſo as the debtor may plead it in 
bar, there be not requiſite, as in the former, an aſſent of the ex- 


On the one fide, ſince this giving is a forgiving, for he to whom 

it is bequeathed cannot otherwiſe have it than by way of retainer, it 
may probably be ſaid, that here needs no ſuch aſſent of the executors, 
as in the cafe where any thing is to be transferred; for here is rather 
an extinguiſhment, and an exoneration, than a paſſage of a chattel by 
way of donation, Ta | | 
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On he other fide, It is probable that it being dut a 


bequeſt, ans 


fo a legacy, fince debts are in Jaw and conſcience to be ſatisfied | 


before an legacies, and that therefore the executor having not ſuf- 
ficient otherwiſe to ſatisfy his teſtator's debts, may ſue for this debt, 
And Tefuſe to ſuffer it to paſs away as a _ At to 6 this 1 
do 1 incline, as beſt for creditors. 


But ſome will perhaps make a contrary doubt, that although there 
be an afſent of the executors to this diſcharge, yet it will not amount 
to a legal releaſe, for that a debt at leaſt, if it be by ſpecialty, cannot 


de releaſed but by deed, and a will is no deed, for a ſeal is not neceſ- 


thereunto, though it be fit and convenient; whereto I give this 
anſwer, that z will, though it be not properly and legal! 2 deed, 
for it may be good enough without a ſeal, which is irs ential part 
df a deed, yet has it the force and effect of a deed ; for as a releaſe 
cannot be made but by deed, fo neither can an eſtate or intereſt though 
but for years in tithes, advowſons, commons, fairs, and like things 
de granted or affigned otherwiſe than by deed, yet it is clear, that 
ſuch an eſtate for years in any of theſe may be given by will, as well 


as a leaſeof land, which proves a will to have the force and effect 
of a deed. | 


07 making 4 Debtor or Creditor Revcktvr 3 and firſt 1 FY Debtor 
made Exteutor. 


, 1 we FOR that A. and B. bei ads executors, the ATOM 
was indebted to A. 207. and B. was indebted to the teſtator 20 v, 
how do things ſtand preſeatly upon death? 


Fir, it is clear that the debt of B. to the teftator ſtands in law 
extinct, this making of him executor being a releaſe in law. There- 
fore let debtees take heed of making their debtors executors: And 
yet doubtleſs I think ſuch a debtor made executor ſhould hold himſelf 
reſtrained in confcience from taking benefit thereof, if (the debt remit- 
ted) there ſhall want to ſatisfy either debt or legacy of the teſtator: 
and I doubt whether a court of conſcience may not juſtly ſo order; 
the teſtator being perhaps ignorant of this point in law, that this 
debt ſhould be releaſed by making the debtor executor, 


And what is ſpoken of making the debtor executor, generally 
the ſame is to be underſtood of making any one of the debtors-execu- 


tor, where there be many joint debtors, and ſo alſo where many exe- 


.cutors be made, and but one of them is debtor to the teſtator, for the 
cannot ſue without making him who is the * * a a 
20 5 he cannot * againſt — 
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The like law touching actions of treſpaſs or account: yet of old 
where one made his bailee one of his executors, together with A. and 
B. who brought an action of account againſt the bailee, in their two. 
names only; Juſtice Herle held the action well brought, Ed. 3. but 
the contrary bath been ſince reſolved : ſome alſo have held, that 
although in the life of this executor, who was a debtor, he could not 
be ſued, yet after his death, the ſurviving executors might ſue his ex- 
ecutor : but that cannot be, as I take it, for that the debt was utterly 
extin&, by the making of him executor ; as if the teſtator had re- 
leaſed it to him, although this executor died before he did ever admi- 
niſter or prove the will. And like extinguiſhment of the debt, if the 
creditor marry with one of the executors of the debtor, yet was there 
an action of debt maintained, temp. Ed. 3. by the huſband and wife 
againſt the huſband and other executors, upon an obligation by the 
teſtator to the wife before her marriage, _ 5 


But if a debtor take adminiſtration of the goods of his creditor, 
this I think ſhould not diſcharge him, but that his debt ſhould ſtand 
as aſſets in his hand, becauſe the inteſtate did no act to free him 


from the debt. 


| The Debtor or Creditor made Executor. 


This making of the debtee executor, and ſo the party who both 
ſhould pay and be paid, the debt gives him clearly power to pay 
himſelf before any other, if his debt be by ſpecialty or upon record. 


Some have held that ſo much of the goods of the teſtator ſhall be 
altered in property out of the executor, as executor, into him as cre- 
ditor, but how that can be I cannot ſee: for whether ſhall it 
fatisfied out of the leaſe and chattels real or perſonal, whether out of 


the corn in the barns, cattel in the fields, plate or houſehold tuff 2 


this till ſome election made by this debtee executor cannot be known, ; 
nor ſhall be effected by any operation of law, preventing the execu- 
tor's election, in taking his ſatisfaction, where and how he will. 


For certainly as an executor has election to pay which creditor he 
will firſt, ſo has he election to pay and ſatisfy himſelf, by what part 
of the teſtator's goods he will, yet perhaps if there be ready money 
in the executor's hands, there ſhall be an alteration of the property « 
Jo much thereof as was owing by the teſtator to the executor ; and if 
there come not to the hands of ſuch executor ſufficient to pay him- 
ſelf, he may have an action of debt againſt the other executor or the 


heir, as by ſome has been conceived : yet let it be well adviſed of, 


whether if he do adminiſter at all, and eſpecially if he pay himſelf any 


Part, he has not thereby barred or diſabled his. ſuit for the reſidue. 
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proving the day occur for payment, upon bond made by or to the 


he proved, upon like pain of forfeiture, as if the will were proved. 


give me his white hor:e or black cow w by wilt, or any delle well known 


e 


and » Duty 


But if he refuſe to Adminiſter at all, it were very unreaſonable that 


| he ſhould not be able to ſue the other eech e. for ſo a debtor might 


by ſubtilty make his creditor an executor with others, and take a courſe 


5 that his goods ſhould come only into the hands of thoſe others, ſo as 


the debtor could not pay himſelf; and conſequently, if he could not 
fat the other executors, he ſhould thus be ſtripped of his debt by a 
eight. 


Quære, If he may bring the action in the name of the 8 exe 


cutots, only the will being proved in his name, as well as in the 


names of the reſt, or whether the action ſhall be brought in his name 
alſo, and then he be ſevered at his own prayer. But againſt the heir 
there is none to join with him, and him he may ſue if he has not ad- 
miniſtered as executor; this admitted, that the bond extend to the 
heir, which witheut expreſs words i it docs not, * for * execu- 
tor it be otherwiſe. | 


Tus having conſidered of 4 ſtate of things before and without 


any witl proved, or other act done by executors: we ſhould now 


come to the point of proof, but two things pertinent to it are in or- 
der precedent, 


What may be done by or to an Executor before proving of the 5 
150 Reſuſal, and the T, hinge incident thereunto. 


gg Probate ) het may be done = or te K IS. 


It is clear, that, before proying of a Will by the executor, he may 
ſeiſe and take into his hands any of the goods of the teſtator, and 
enter into the houſe of the heir, if not locked, ſo to do, and take the 
ſpccialties of debts, and generally he may do all things which to the 
office of an executor appertains (except only bringing of actions and 
proſecution of ſuits.) He may pay debts, receive debts, make ac- 
quittances and releaſes of debts due to the teſtator, and take leaſes or 
acquittances of debts owing by the teſtator. And if before ſuch 


teſtator, payment mult be made to or be the executor, though no will 
Alſo an executor may, before probate, ſell or give away oe. of the 
goods or chattels of the teſtator. 


| 350 docks the aſſent of an executor is neceſſary to the ſettling 
and execution of a legacy, as before has been thewn ; fo as if one 


4 thing, 


ill 
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ching, I cannot after his death take it, though I come where it is, but 


am puniſhable by action of treſpaſs, at the executor's ſuit, if he do 
not aſſent; yet an executor, before the will proved, may give this 


aſſent, and it will ſtand good; and if he die after any of theſe acts 


done, the will being never proved by him, yet do theſe acts, ſo done, 
ſtand firm and good, as I take it. „ 


— 


Vet an executor making his will, and dying before he had proved = 
the will of his teſtator, his executor may not prove both the wills, 


and ſo become'executor to both the teſtators. 


In caſe the goods were after debts paid bequeathed to the executor, 
his executor may take adminiſtration of the firſt teſtator's goods, 


_ with: the will annexed. 


An executor, for goods of the teſtator taken from him, or a treſpaſs 


done upon the leaſe, land, or a diſtraining or impounding of goods or 
cattle, may maintain, before the will be proved, actions of treſpaſs, 
replevin or detinue, for theſe actions ariſe upon the executor's own poſ- 


ſeſſion. 


Before the proving of a will, an executor cannot maintain a ſuit or 
action of debt, or the like: and the reaſon is, for that therein he muſt 
ſhew forth the will proved under the ſeal of the ordinary. And ſo it 
muſt be if he bring any action for treſpaſs done or goods taken in the 
teſtator's life-time, ſo as the teſtator himſelf was entitled to the ac- 
tion, and it grows not upon the executor's poſſeſſion. . 


An executor granting the next avoidance of a church, which to 
him came from the teſtator ; the grantee maintained a guare impedit, 


without ſhewing forth the will: but the executor himſelf might 


ſo have done, as of his own poſſeſſion, before the will proved, and fo 
without ſhewing it under the ſeal of the Spiritual Court as well as 


actions of treſpals or replevin, for goods taken after the death of teſ- 


tator : yet in the caſe of G. v. F. which was an action of detinue by 
the executor, for goods taken or detained after the teſtator's death, 
and the plaintiff did ſhew forth the will proved. But that proves nat 
any neceſlity thereof, or that if the will had not been proved, it could 
be no hurt to ſhew it forth, ſo upon his own contract for the teſta- 
tor's goods, as if the executor ſel] cattle, or other goods of the teſ- 


tator's before the will proved, he may, for the money payable, main- 


tain an action of debt before he has proved any will : and in this and 
the action of treſpaſs, there is no neceſſity of naming him executor, 


On the other fide, an executor may well enough be ſued for debts 


ol the teſtator, before the will be proved; for he may not, by his own 
act of delaying the probare of the will, keep off ſuits, except he will 


refuſe | 


1 Office and Duty 


refuſe in due manner, that ſo, adminiftration being granted, there 
may be ſome body ſuable by the teſtator's creditors for debts by him 


The uſual plea of the defendant, to eſtrange himſelf from the teſ- 
tament, is to lay that he neither is executor nor has adminiſtered as 
executor. So as if he either be executor de jure or de facto by his own 
act of adminiſtring, it is ſutkcient, 1 5 


| Of Refuſal to prove the Will, and therein of Adminiſtration, fore- © 
© | 5 cluding Refuſal. | | 325 — 


Concerning this other point, proper to be treated of before we 
meddle with the probate, viz. refuſal to prove, we will conſider theſe 
ſeveral parts, viz. wy | 


_ Firſt, how and in what manner refuſal may or muſt be, 


Secondly, in what caſes, or in reſpect of what acts, one named ex- 
ecutor has leſt or determined his election of refuſal or acceptance. 


1 Thirdly, of what effect and operation the refuſal is, what differ- 
ence where all the executors refuſe, and where but ſome or one of 


them. ; 
Fourthly, what relation it has. 


As to. the firſt, the ordinary, before committing adminiſtration 
where a will is made and executors named, if he know of it, muſt 
ſend out proceſs againſt the executors to come in and prove it, and 
if they do not come, they are to be excommunicated ; but if they do 

come, 'if they nor any of them will prove by reaſon of ſuch refuſal, 
the ordinary may commit adminiſtration ; perhaps alſo they may be 
appointed executors at a time future, and not preſently, 


Refuſal cannot be verbally or by word, but it muſt be by ſome act 
entered or recorded in the Spiritual Court, and therefore muſt be done 
before ſome judge ſpiritual, and not before neighbours in the coun- 
try; for that is not effectual. e . 


. 


Yet Sir Ralph Rawleit making the Lord Keeper Bacon, Catlin 
Chief Juſtice, and the Maſter of the Rolls executors, they wrote a 
letter to the ordinary, that they could not attend the executorſhip, 
and therefore wiſhed him to commit adminiſtration, who did ſo, 
making every of their refuſal, and this was held good. So as a leaſe 

being by that will bequeathed to Catlin, and he after this refuſal en- 
tering and aſſigning it to one, and the adminiſtrator aſſigning it to 
| | | another ; 
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andther; it came in queſtion between them, whether had beſt right, 
and judgment was given for the aſſignee of the adminiſtrator, againſt 
Catlin's aſſignee, whereas, if the refuſal had been void, Catlin had 
continued executor, and io his title had been better. Firſt, in caſe. 
| the ordinary himſelf be made executor, there, it is ſaid, he may re- 
fuſe before his commiſſary, and ſo was it there. pleaded for the arch- 
biſhop of Canterbury, who, was made executor to Sir William Oldballe, 


What ſhall be ſuch a meddling or adminiſtering by an Executor that 
| be cannot refuſe after. 


Secondly, where an executor has adminiſtered, he cannot afterwards 
| refuſe, becauſe he has already accepted of the executorſhip, and ſo 
determined his election: at leaſt the ordinary ought not to accept of 
ſuch refuſal, but ſhould compel him to take upon him the executor- 
ſhip, as the law was taken both in the time of Ed. 4. and of Queen 
Elix. Yet if the ordinary do admit one to refuſe, notwithſtandin 
that he has adminiſtred, this ſtands good, as it ſeems conceived by the 
judges in the time of Hen. 6. for there the executor commanded one 
to take goods of the teſtator, out of the hands of J. S. who did ac- 
cordingly, and afterward the executor refuſed before the ordinary, 
and adminiſtration was committed to the ſaid 7. S. who brought an 
action of treſpaſs againſt the party ſo taking the goods from him, 
and there the refuſal and committing bre, Pires were admitted to 
be good: ſo be Þ 192244 valet quod fieri non debuit, And it may 
be that the ordinary did not know of the executor's intermeddling at = 
the time when he did admit of his refuſal. F | 


After refuſal and adminiſtration committed, the executor cannot 
go back to prove the will, and aſſume the executorſhip : but if only 
upon the executors making default to come in upon proceſs to prove 
the will, the adminiſtration be committed, here the executor may yet 
at any time after come and prove the will, and ſo undo the admini- 
ſtration: as was in the reign of Elia. reſolved, between B. and B. 


But what if after refuſal it ſhall appear to the ordinary, that the 
executor had adminiſtred before his refuſal, fo as, had it been then 
known, the ordinary ſhould not have admitted him to refuſe; Whe- 
ther now may he revoke his adminiſtration (for it is revocable) and | 
enforce the executor to proceed to proving of the will? e 


And ſurely I think he may, for that the executor by adminiſtring 
had determined his election, and accepted the office of executorſhip; 
now he cannot both accept and refuſe. Beſides, we know that cre- 
ditors may maintain their ſuits againſt him, having once adminiſtred 

the common plea to free himſelf, and ſhew that he is not the party 


ſuable 


24 The Office and Duty 
ſuable for the bann s debt, being that he neither is executor nor 


ever did adminiſter as executor, wherefore he having adminiſtred, it 
will be found againſt him. 


Now it is not congruous, that in the Spiritual Court there ſhould 
be no exccutor, and yet in the courts of 7/7; giminſter there ſhould be 
an executer. 


Since this point of adminiſtering is ſo material to the point of 
being admitted, or not admitted to refuſe ; we will conſider in this 
place what ſhall be ſaid to be an adminiſtration by an executor, de- 
termining his election and diſabling his refuſal, and what not. 


Some will perhaps conceive, that the act of the executor in the 
fore- mentioned caſe, where he only commanded J. S. to take goods 
of the teſtator' s out of a ſtranger's hands, was no adminiſtration. 


11 Dyer, in the caſe of G. v. F. ſays expreſsly, that the ordinary 
might there have rejected the executor's refuſal; for, ſays he, when 
the executor had once intermeddled, he ſhould not have been ſuffered 
to refuſe; ſo as he does clearly admit that to have been an admini- 


ſtration. 


And de! it is held, that if an executor take goods of the teſ- 
tator, and convert them tohis own uſe, this is an adminiſtration ; yea, 
if he do but take them into his hands, without converting them: it 
the wife take more apparel! of her own than is neceſſary, this is an 
adminiſtration ; but if by the aſſent, or delivery of the executor, 
it is not more clearly, if one do either pay debts of the teſtator, or 
receive debts, or make acquittances for them, or demand the teſta- 
tor's debts as executor, or give away goods which were the teſtator's, 
or deliver money of the ns e 's for fees about proving the will: all 
theſe be full and clear adminiſtrations as executors. 


as ua aw an ao 


Fitzherb. ſays, if he only lay out his own money for fees, this is no 
adminiſtration, ſo if he pay debts with his own money, and if he do 
it about the funerals ; but ſome difference may be between acts done 
by one named executor and by a ſtranger, viz. to make him an exe- 
cutor of his own wrongs whereof we ſhall ſpeak after. 


S mm 


If one, being ſued as — take it upon him, and plead in _ar 
2 an executor, this is an adminiſtration. 5 


* ; . 4 | ; ; þ + : 
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of the Force and Effet# of Refuſal. 
As to the third point, viz. the force or effect of refuſal, 
Firſt, it is clear, that if than be but one executor, ahd he do refuſe! 


or being many, if they do all refuſe, then is the party dead inteſtate, and 


adminiſtration i is to be committed with the wi annexed, as is before 
ſaid, nor can any after meddle as executors. 


In caſe there be divers e— viz, A. B. and c. and. A. 
only refuſeth, and the will is proved by the others, there A. continues 
an executor, notwithſtanding his refuſal, ſo as he ſtill may releaſe 
debts. of the teſtator ; and debts owing by the teſtator may be releaſed 


to him; and if ſuit be to be had, by or againſt the executors, it-ſhall 


not be in the name of B. and C. — * but 4, alſo muſt be named 
as a plaintiff or defendant, elſe the action may be overthrown, For 


the will being proved, all the executors, therein named, ſtand and 
continue nee, . any of their refuſal, 


Therefore this executor, which hath refuſed, may afterwards: TY 


miniſter at his pleaſure, and intermeddle with the goods as well as the 
others: It was ſaid by Brooke, Chief Juſtice, after the death of his 
companion, he cannot ſo do, but then the executor of him who 
proved, is on] / to adminiſter, quod non eff lex. 


Thave may be ſame difference between ſuits by executors, and 
ſuits againſt executors ; for when themſelves ſue, they, being privy 


to the will, and having the cuſtody of it, muſt bring their action in 
the name of all the executors, according to the will; 5 but he that is 


to bring an action againſt them, need not perhaps take notice of more 
executors than thoſe that have proved the will, or otherwiſe do admi- 


niſter: for it is no good plea for themſelves in an action againſt 


them, to fay there is another executor, without ſaying alſo that he 


has adminiſtered. 


It is further ſaid, that if fair be brought againſt all, yet one 
of them not intermeddling with the proving: of the will, may 07 
that he was never executor nor adminiſtred as executor. 


By this it ſhould ſeem, that the executors refuſing (I mean all of 


them, ſo as no will is proved) they, in an action againſt them, may 


ſay, that they were never executors z but I think they ſhould not lo 
| plead, but ſhew the _—_ matter. 
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1 

O proving Will. . 

b 

Let us now take a view of the probate of wills, which we will divide 0 
inte the four following parts: af tl 
Where, and before whom, and how, the RA muſt be, 
55 : | 
What ſhall be bona notabilia, fo entitle to Probate: To v 

tl 


£ What force and validity either a right or erroneous probate bath. 
What relation either probate or refuſal hath. 


As to the firſt : The proving is in the Spiritual Court; yet in ſome 
manors by proſcription, wills are to be proved beſore the ſteward, 
though no lands thereby paſs; and in the manor of * is 
this preſcri ption, and in others. | | 


It was ſaid by the judges i in the time of H. 7. chat this proving of 
wills in the Court Spiritual is not ancient but of latter times. And 
it is acknowledged by Lingwoed, Dean of the arches, that it pertains 
not to the Spiritual Court of e common oh Ns nor is bin! uſe in other 
kingdoms. | 


The reaſon why the law of Eng land has boi given way to the 
ordinary and Court Spiritual, is laid to be the piety and integrity 
which is preſumed to be in thoſe of that function. 


Wills proved in Landon and Oxford, before the major, that is only 
in reſpect of the burgages within thoſe places deviſable, but they were 
to be proved alſo before the ordinaries, in reſpect of the cual and 
there only where no lands res q 


The proving then is to o be before the ordinary, general, particular 
or ſpecial. 


By general, I mean the Metropolitan or archbiſhop, before whom it 
is to be proved, in caſe the teſtator have goods valuable, called bona 
notabilia in divers dioceſſes, whereof he is ſu perior. 


Of Bona Notabilia. 


What ſhall be ſaid to be bona ntabilia | is conſiderable, about which 2 
has been great diverſity of opinions : ſome hold that they muſt be Ml -* 


of 40s. value, ſome 5 J. ſome 10 J. and others that the value of a 
| penny | 
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penny ſufficeth to draw it to the archbiſhop from the particular bi- 
ſhop ; but that difference of opinion I conceive to be now cleared, 
by a canon made in the firſt year of Fac. 1. at a convocation then 
held, whereby it is eſtabliſhad, that 5 J. ſhall. be the ſum or value of 
bona notabilia ; yet therein is this proviſo, that where by compoſition ' _ 
or cuſtom in any dioceſles, bona netabilia are rated at any greater ſum, 


the ſame ſhall continue unaltered. 


It is likewiſe. thereby provided, that if any man die in itinere, vis. 
in his e bo the goods which he then has about him, ſhall not pre- 
vent adminiſtration being committed, or the will being proved before 


the Metropolitan. 


| Of the Validity and Invalidity of Probates. 


As to the third point, we will firſt ſee of what validity an erroneous 
proof is, concerning which we fhall find this difference: admittin 
that one has not bong notabilia in divers dioceſſes, ſo as of right the 
proving of the will belongs not to the Metropolitan, and yet the 
will is proved before him; this is not merely void, but ſtands in force 
till it be reverſed by ſome ſentence upon appeal. 


But on the other ſide, in caſe one have Bona notabilia in divers dio- . 
ceſſes, or a peculiar and a dioceſs, and yet the will is proved before a 


particular biſhop, within whoſe dioceſs 


utterly void, without any reverſal. 


part cf the goods are; this is 


And in caſe one have bona notabilia, both in the dioceſs of Canter- 
bury and in the dioceſs of York, the will muſt be proved before both 
Metropolitans, if within each of their juriſdictions there be bona nota- 
bilia in divers dioceſſes; or elſe, if there ſo be not in any of the places 
then before the particular biſhops in thoſe ſeveral dioceſſes, where 
the goods are. Or if within the one juriſdiction Metropolitan, the 
teſtator had goods in divers dioceſles, and in the other but in one dio- 
ceſs : then in the one place is the will to be proved before the arch- 
biſhop, and in the other place before the particular biſhop, and fo 


alſo of peculiar juriſdictions. 


2 


In ſome places archdeacons have peculiar or juriſdiction ordinary, 
and power to take probates of wills and grant adminiſtrations. 


Where any like error or miſproving is in theſe reſpects, it is cauſe 
of reverſal or nullity, according to the former difference; fo alſo, if 
there be error in the proof, were it communi forma, that is, without 
witneſſes, or by examination of witneſles, yet may it in the Spiritual 
Court be undone; if either diſproof can be made, or proof of revoca- 
tion of that will once made, or of the making of a latter. 


1D 


Admitting 
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Ke . be ee of ehic-vidindty, UAnsot be- denied; bye e 
book, to wit, whether this ſhewed forth, be a will proved or not, no, 
though the proof be 6 the back, vis, that i it is o 


proved. 
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But not wi An the defendant,fo ſued, may "RFI that the plain- 
(iis; executor, as not being concluded nor eſtopped by the probate. 
And the reafon is, becauſe the ſeal of the ordinary is but matter in 
act, and not matter of record; nor are the ſentences of divorce, and 


the like, i in the Spiritual Court, Judgments or matters of record; as 
hath been often held. 


Of he Rilation of Probate and Refuſal. - 


As for this laft Sint; both the proving and refuſal ſhall hive * 
tion to the death of the teftator, as I take it to divers purpoſes. 80 
as to the proving, ſays the Lord Dyer, in G. and F.'s caſe, and the 
reſolution alſo of the cafe proves it. For there adminiſtration being 
committed before any will proved or notified to the ordinary, as it 
ſhould ſeem, the adminiſtrator fold ſome of the goods to I. S. and 
after the executors proving the will, brought an action of detinue for 
thoſe goods againft 7. S. who pleaded, this adminiſtration and fale, and 

_ thereupon the executor demurred, and 4 judgment was given for him, 
as having by the proying of the will, iſproved the adminiſtration @b 
initio: but it is true, that judgment was given only by two eden 

one being abſent, and the other diſſenting in opinion; yet I think 
it was right, and according to law ; and that refuſal ſhall have the 
like relation; elſe could not the adminiftration relate to the death of 
the inteſtate, as it doth to ſome purpoſes, expreſſed in ſeveral books, 
viz. to have an action of treſpaſs for goods taken before adminiſtra- 


tion committed, and to have a rent growing payable in that mean 
EY be Er. | 


What Fees to be Paid upon Probate, or for cr, of Wi Its, 6 or 
| Inventorits. | | 


Per flat, 21 Hen. 8. cap. FI | 
- Where the goods amount to not above 51. fixpence fo the feu. 


| Where they are above 51, but ander 400. rapes. and . 
tothe B. B. wad one + rpg te the 3 


4% * 5 "= & 2 w * * * 5 
® bes” 
; - : * 
i : N ”» . * 
x * "Ag 2 : ; ere 
* g a : p F 
6 ; - 
3 


W to be taken, e B. 


and the ſame 10 the ſcribe ; 77 
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Theſe ſums are to 0 Gee, both fair proving, regitring, ſealing, 
writing, praiſing, making of inventories, giving e 
and al other things concerning the ſame. _ NE, 


Where land is given to be ſold, neitherthe money raiſed, nor the 
profits thereof, ſhall be accounted 1 n 
chattels, ſays the ſtatute. 


8 ' Note. The will is to be W with wax there unto 5 to be 
| ſealed, and proof to be made of the will, according to the common. 
cuſtom, | 


For akin the inventory, the executor is to take or call to him 
two creditors or legatees of the teſtator, and do it in their preſence, or 


* in their abſence or refuſal, two honeſt perſons _ next of kin, or 
0 in their default, two other honeſt nn 151 
e 
g The inventory is to be indented, and one part left with the o. 
it _— and the other to remain with the executor. 
7 
5 - Phas executor is to 5 oath for the truth of it, | 
d 
„ For a copy deſired by any, either of a ls. inventory, no more 
5 is to be paid 5 before is allowed for the regiſtring, with the like 
„, election to the ſcribe or Rego, as above ſaid. . 3 
Hd 
1e e ens ae, that an execxtor ib to 93 1 if it hould be 
of thought fit, to be bound to make a true account when he ſhall be 
8, hereunto lawfully called by the ordinary. + | | 
4a — 
in | Iti is alſo ſaid, that where a debtor is made executor to the debtee, . 
he ſhall yet account before the ordinary for this debt: yea as of tnoney . 
an n, ſays one, which others denied. 
= -"kawecnter by wadng; Weil be deem e 
nary, ſays Afoyle, Juſtice. By German, he may not force any to ac- 
_ count againft the order of the common law; not ſhewing what = 
is. In che reign of Ed. 4. it is ſaid, at leak by the We, (at 
after the will proved, the ordinary has no moro to HOP! 
—_ 
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at all, nor to go 


AT 


What Things ſhall come unto Executors and be Aſeis in their Hands, 


and what not. 


The things which ſhall come to executors, are of great multipli- 
city, it will be neceſſary therefore to divide and ſort them out in 


_ Firſt, we will divide them into things poſſeſſory, or actually in the : 
teſtator, and things in action, or not actually ia the teſtato. 


at 


* 


Secondly, the poſſeſſory into chattels, real and perſonal, or move- 


able and immoveable. 


Of Chattels Real poſſeſſo rr. 


Theſe may be divided into two kinds, viz. living and not living; 
the living are the wardſhip of the body of another, be it by reaſon of 
a tenure of the preſent owner or by aſſignment from the King, 
or other Lord of whom the tenure was, is a chattel real, not per- 
ſonal, though it be an intereſt in the perſon of another, but it is in 
reſpect of a tenure of land, or other hereditament, and is for years, 
viz. during the minority, or till marriage had, and ſo is real. 


A villain for years as by grant for a term from him that had the 


inheritance, is a chattel real. 


An apprentice for years, it is by cuſtom that he goes, or is derived 
to executors ; but, for reaſon after ſhewn, I think this intereſt is not 
in the realty, but in the perſonalty rather. So of a debtor in execu- 


tion for debt, the intereſt in him, or perhaps more properly in his li- 
' berty, is not as I conceive (for reaſons which after I ſhall expreſs) 
chattel. The like law of a priſoner taken in 


a real, but a perſonal 
the wars. 


? 
* 
4 


As for fiſhes in a pond, conies in a warre n, deer in a park, pigeons | 


in a dove-houſe, where the teſtator had the inheritance, or but for 
life, in the pond, warren, park and dove-houſe, they are not chattels. 


If the teſtator were but a termor, they are to go the executor, but as 


acceſſary chattels, following the ſtate of their principal, viz. the, 


warren, park, dove-houſe, pond, &'c. 


The real chattels, not living, are either in houſes or lands moſt 
uſually, and that three ways. Firſt, by leaſe for years. Secondly, 
by wardſhip of lands held by knight's-ſervice, Thirdly, by extent 

- upon 


3 


to the executors, but to the heir with the inheritance. 


* 


31 
u judgments, ſtatutes or recognizances; or in things iſſuing out 
| * or lands, as rents, recogniza eftovers; or ſuch like. — 
where an inheritor reſerves a rent upon a leaſe for years, this ſhall not 
go to the executor, but to the heir, with * reverſion other than ar- 
rearages behind, at the death of the teſtator. / Alſo commons, coro- 
dies for years, Are e tithes, fairs, markets, profits of leets, and 

ſuch like, which the teſta tor had for years, all which may accrue any 

of theſe ways, as the firſt are chattel and real. Yea, one {imple pre- 

ſentation to a church, upon the next avoidance, is a real, and not a 


2 or before it come to be void, and what then it is, we 
all after ſhew. 
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The title accrued to the crown, upon attainder of felony, where 
the party held not of the King, viz. the annum diem & vaſlum, that 
is, power not only to take the profits for a year, but to waſte and 

demoliſh. houſes, and to extirpate and eradicate trees, and woods, is 
but a. chattel, and therefore though granted to one and his heirs, by 
| the wk yet ſhall 80 to the executor, and not ta the heir, 
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Some doubiful or 2 clear Caſes, touching Chattel, Rl. | 


$ 7 


Where we ſpeak of wt it is not to be up kern of wardſhip, 
by reaſon of ſoccage tenure, for that goes not to the executor, but 
he ſhall be next guardian, who now after the death of the firſt guar- 
dian, ſhall be next of kin, if the ward continue under fourteen years 
old, elſe he is out of wardſhip. 


If one have a leaſe for three lives to him and his affigns, this i is no 
chattel, nor ſhall go to the executor, nor to the heir, but to him who 
firſt enters, and claims it as an occupant, if no affignment be in the 
life of the leflee made: it is otherwiſe of a leaſe for many years, 5 
three or more, or leſs, ſo long live; this is a chattel, and ſhall 
the executor. So an extent upon a ſtatute, yet it is delivered to hs. 
as a freehold, viz. Ut liberum tenementum, but that only makes 
It to be quaſi liberum tenementum, as. to the OY an _aſkife, if 
; iiengfatly put out, : 


© Where one is ſeiſed, in the right of his wife, of had or Os 8 1 
— and is attainted of treaſon or felony, the profit thereof ac- 
crued unto the crown, is but a chattel, and though the King yo it 7 
to one and his heirs, yet it ſhall go to his executors. 


If one having a leaſe for many years, viz. 100. 500. or more; or 
leſs, and do deviſe and bequeath the ſame to 4. and the heirs male of 

his body, and for want of ſuch iſſue to B. and the heirs male of his 
| .hodyy © and * having iſſue a ſon, the term ſhall not go to his ſon, 


but 


"+ Che Offer nd Dur 


of inheritance; ſo if 4. had died without iſſue male, the term ſhould 
not have gone or remained to B, but to nnn nne 
of A..as it . 


So of an advowſon, or any other harealicamniat; oo or derided 
0 ene and his heirs far 100 years; or if ſuch a termor grant a 
rent out of the land to A. and his heirs, or the heirs or heirs: male of 
bis body, yet ſhall the ſame go to the executor, and not to any heir; 
-for it being derived out of a chattel, cannot be * freehold r 
ritance, but itſelf a mere chatte. 


Of Chattels Perſonal. 


| Perſonal chattels, or goods moveable, are alſo in like manner to be 
Ass into quick or dead. The quick are cattle of all kinds, as 
ſheep, horſes, kine, bullocks, ſwine, goats, geeſe, ducks, poultry, 


&c. There may be alſo in living creatures reaſonably an intereſt, as 


| In a chattel perſonal, as in the perſon of a man taken in execution 
for debt. And this I hold to be in nature, not a real, but a perſonal 


Chattel (as before was obſerved) for that debt is the root of it, and the 


body is but a pledge or gage, diſchargeable inſtantly upon payment 
| — or other diſcharge of the debt. So likewiſe = a * 


in che wars, for thereof and therein, as in a chattel, has the party a 


legal intereſt. 


In the time of King Henry 8. the King himſelf, upon the win- 
ning of Bullen, bought divers priſoners of his ſubjeRts. And by a 
ſlatute in the reign of H. 6. this intereſt in a priſoner i is mentioned as 
valuable, and coming, from one King to another ; therefore doubtleſs 
ſhall go from teſtator to executor wb death, and not to be cnfranchiſed 


or freed thereby; 


The intereſt which one has in an 3 I take to be rather 
perſonal than real, though for years, becauſe not ſpringing cut of 
any real root, as ward up and 1 do; but out * 3 mere 
contract. 


A 3 . EO is ed doubtleſs is an dſharge 
and i is not ſervant to cither heir or executor. "46h 


Things perſonal without life; theſe are evident, VIZ, all houſehold 
ſtuff, implements and utenſils, money, plate, jewels, corn,. pulſe, 
bay, wood felled and ſevered from the ground, wares, . 
Carts, plows, copcher, ſaddles, and ſuch. ike. moveable things. 


"oa. 
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Duziſil Caſes tonching Things Perſonal, | 


Concerning wings living : if the teſtator had any tame pigeons or 


deer, or conies, ot pheaſants, or partridges, theſe all, as well as chick - 


ens, ſhall go to the executors; ſo, though not tame, if they were 
taken and kept alive in any room, cage, or like receptacle, as phea- 
ſants and partridges often are; ſo fiſh in a trunk, as alſo young 
pigeons, though not tame, being in the dove-houſe, not able to fly 
out; yet their dams, the old ones, ſhall go the heir with the dove= _ 
houſe. ; | 


| If the teſtator had any reclaimed hawks, they alſo as chattels ng : 
ſonal ſhall go to the executor, becauſe they are things commonly 


vendible. And though hounds, greyhounds, and ſpaniels, be not ſo 
commonly bought and ſold, yet are they now grown to be a mer- 
chandize, for although they be for the moſt part but things of plea- 


ſure, that hinders not but that they may be valuable, as well as 


inſtruments of muſick, both tending to 


light and exhilarate the 
ſpirits. 


Eb may perhaps be objected that none of theſe are cattle, and ths. 


fore not repleviſable, conſequently no property in them; for when 


more than one une chattel is diſtrained, the replevin is to be by the 


name of averia, ſignifying cattle. For anſwer thereunto, One 
in divers things, whereof no replevin lies, as corn 


may have proper 


or hay, not in ſacks or carts, money not in a bag, nor box, &c, 


| As to things without life, and firſt to thoſe abroad in the fields. 


Put the caſe that a man dies in July (before harveſt I mean) ſeiſed 


for life, or in fee or tail, in his own right or his wife's, or eſtated for 


years, of land, in the right of his wife, being ſown with corn or any 
manner of grain, the common ſaying is, guicguid plantatur ſolo, ſolo 
cedit, yet this ſhall go to the executor of the huſband, and not to the 


wife or heir, who ſhall have the land: but hay growing, viz. graſs 


ready to be cut, apples, pears, and other fruit upon the trees, ſhall go 


to the wife, as alſo if they had been upon a man's own land of in- 


* 


heritance, they ſhould go to the heir, though the corn ſhould go to 
the executor. > on ew 8 = 

© The reaſon of the difference is, becauſe this latter comes not merely 
from the ſoil, without the induſtry and manurance of man, as the 
other do: and I take hops though not ſewn, if planted, and ſaffron 


and hemp, becauſe ſown, to pertain as corn to the executor.” All 
thoſe yet ſhall paſs to one, to whom the land is ſold or conveyed, if 


not excepted, though never ſo near reaping, ſelling or gathering. 
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What if the wife had the leaſe for years as executor to. ſome 


Former huſband or other friend, and the huſband after ſowing dies, 


: who then ſhall have the corn ? - Certainly the corn ſhall go to the 


executor of the laſt huſband, at leaſt ſo much as is more than the 
year's value of the land, or the making it up by addition of other 
things, for the value is to be aſſets for payment of debts and legacies. 
Put the caſe again, that the huſband and wife were joint-tenants of 
the land, and then the very corn growing ſhall ſurvive to her, toge- 
ther with the land, and though the huſband ſowed it, yet ſhall it not 
go to his executor. Being in conſideration of things growing on the 

round, as trees ſold by J. S. ſeiſed of the inheritance, of the land te 

D. who died before felling ; this intereſt is a chattel which ſhall 


go to the executor, and not to the heir of J. D.; but ſome colour 


may be that theſe, becauſe fixed to the ſoil and freehold, are real 
chattels, as the intereſt in land is, and not perſonal. 


Alſo ef trees excepted by him who ſelleth the inheritance of the 
land, but in both caſes I conceive this intereſt to be perſonal, - and 
not real; for that, as it is a property of chattel in the vendee, or 
vendor with exception, it ſtands in conſideration ſevered and ab- 
ſtracted from the ſoil, or ground where the trees grow, though the 
trees be not actually ſevered by the ax from their mot:er earth. 

If the leſſor for years or life except the trees, theſe continue parcel' 
of the freehold e And after corn reaped, and before 
the tithe ſet out, the inheritor of the tithe dying, I think the executor, 

and not the heir, ſhall have the tithe after ſet out. e 


We ſhall now come home to the teſtator's houſe, and examine 


in and about it. Some have doubted what pertains to the heir and 


what to the executor; particularly concerning coppers, leads, fur- 
naces, fats for dyers or brewers, pales, rails, glaſs in windows, 
wainſcots, doors, locks, keys, and ſuch like; to whom theſe ſhould 
go? Whether to the heir or executor ? 13 


0 


in the middle of a houſe, and not fixed to any wall, the heir brought 
an action of treſpaſs againſt him for ſo doing, and it was adjudged 
for the heir, vix. that this was to go as part of the freehold and in- 
heritance to the heir. „ | | | 


In the reign of Elia. Juſtice Valmſiy ſaid, that the Lord Dyer's 
Opinion was, that where the furnace is not fixed to the wall, the leſ- 
fee might within his term take it away. Otherwiſe, if it were fixed 
to the wall, for then it ſtrengthens the houſe. Notwithſtanding 
it might be in the one caſe ſo removed by the leſſee, yet it is not there, 


as he ſaid, a chattel perſonal or moveable, ſo as it is attachable ; and 


there the caſe being that a clothier, being a termor of an houſe, had 
2 | TE | fixed 


. 


In the reign of H. 7. an executor taking a furnace which was ſet 


ue Exe — 
fixed a copper to the wall, with looms and ried neceſſary for his 


| occupation, A b IEng had againſt him, the ſheriff delivered 


the copper in execution as a chattel, and after the leſſee took it up, 
and it was taken from him by virtue of the execution; whereu 

he brought an action of treſpaſs, and by all the judges the action, 
was maintainable. ö 


N. 


It was found by the j jury, that bs the cuſtem of Kent the leſſee 
might remove ſuch a copper; Juſtice Beaumont ſaid, that, without” 
any cuſtom, a leſſee might ſo do at wy. time during bis term. 5 

Note, In the ſaid caſe, that the formavs was by itſelf delivered aS 
a moveable chattel, and not as part of the houſe, for that was 
not taken notice of, nor delivered! in extent. 


4 — 


And as to all other fixed things, the law was taken in the ſaid wo” 
Hen. 7. to be all one as in the caſe of the nn vix. chat they foul 


go to the heir, 


As to poſts fixed, for that they be parcel of the freehold, ſo oY 
of milſtones, anvile, doors, keys, windows, none of theſe are chat- 
tels, but parcel of the freehold, or thereto pertaining, therefore not 


0h executor” S, 


Concerning things in gardens: I before laid down a difference be- 
twixt things ſowed, or not ariſing from the earth without manuring, 


and ſuch as grow of themſelves ; ; it will thence be concluded that the 


2roots, of carrots, parſnips, turnips, and ſuch like, coming and ariſing 
from yearly ſowing, 1 muſt go the executor, and not to the heir, 


& 


Let us now canker of things, though not t Bre to, yet uſually 
kept in houſes, viz. writings, and evidences, whereabout generally 
no doubt can be, but that they follow the intereſt of the land; fo 


as if they touch inheritance they pertain to the heir; if but terms, 

12 chattels, or debts, they pertain to the executor, and ſo da 
atutes, and bonds in law (howſoever otherwiſe in equity) — 

they concern the aſſurance and enjoying of inheritance . 


| What if A. mortgage the inhetitance of lands to B. upon * 


tion of redemption by payment of 5001. to B. his heir, or executor, 
and B. dies, the deeds being delivered into his hands; now the heir, 


not the executor, ' ſhall have- them ; for though the money may be 


paid to the executor, yet in the mean time the lands deſcend to the 


heir, nor is there muy debt to the executor, for A. * chooſe to 
e 5 | MM by - 


Put it on the 4 ſide, chat the land had been ſold for 500 J. not 
paid to A. but a condition that if not paid to him, his heir or execu- 
Ef E 2 K ; Fee, ng 
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tor, by ſuch day, then to re· enter 3 and A. dies ; here is a debt to the 
executor, and no land deſcended to the heir of 4. yet ſhall the heir 
have the deeds, ſor that a condition is deſcended to him. T” 


It has been a guere touching boxes and cheſts, wherein the evi 
dences concerning inheritance are; and although the better opinions 
in our books do pitch upon this difference, that where they are ſealed 
up they ſhall pertain to the heir, otherwiſe where not ſealed ; I can- 
not conceive that difference to be grounded on good reaſon ; but ra- 
ther think that boxes, which have their very creation to be the houſes 


| or habitations of deeds, ſhould, as appurtenant to them, go to the 
| | beir, whether ſealed or not. = | BIG 


On the other ſide, cheſts made for other uſes, viz. the keeping 
of apparel, ſhall not, as I conceive, be taken as appurtenant 
to evidences, becauſe ſome be in them, for ſo may other things alſo 
be; nor as touching them can ſealing be of any effect, but rather 
locking and not locking muſt make the difference touching them, if 
any difference by incloſure, 


Of Things not actually in the 7 eftator, but accruing to the Execu- 
tors, by or after the Teſtator's Death, EL 


Theſe are of divers ſorts, the firſt and chief whereof are things 
acquired by action or ſuit, ſecondly by condition or covenant with- 
out ſuit, thirdly, by remainder, | OE the 


| Of Things in Action. 


As to the firſt, it is clear that debts due to the teſtator, be it by 
bond, ſtatute, or judgment, or for arrearages of rent, are not aſſets - 
to charge the executor until receipt of them, and it is as clear that 
the actions to recover theſe do pertain to the executor, and that the 
debt and damages recovered ſhall be aſſets to charge the executor. 


Alſo & FEM of detinue, and of covenant for any thing perſonal, 

or any chattel real, leaſe, wardſhip or the like. But perhaps ſome 
will doubt of covenant touching inheritance, viz. the aſſurance of 
lands or enjoying thereof, free from this or that incumbrance or the like; 
yet even in this caie, if the covenant were broken in the teſtator's life- 
ume, it is clear to me, that the action is accrued to the executor, for 
that his teſtator wis to recover damages in the action of covenant for 
that breach, and he being entitled to theſe dama es as kt 


* 


tion upon the executor; and that is the cauſe why, if waſte be com- 
mitted in the life of che leſſor by his leſſee, and then the leſſor dies, 
his heir can have no action for this waſte, viz. becauſe he cannot 
recover the treble damage, as neither can the executor have it, for 


that he cannot recover /ocum vaſtatum, the 2 walled, the inherit- 


ance whereof is in the heir. , 

That an executor at the common law could not maintain an action 
to be implied by the ſtatute Ed. 3. which gives ſuch action: it ſeems 
that a replevin was maintainable by the executor, at leaſt in ſome 


cas for goods taken or diſtrained in the teſtator's life-time. 


In caſe the diſtreſs were for rent or ſervice, it is ſaid alittle after the 


making of that ſtatute, that the lord may not now avow for his 


of Executows. | ae 


: nds not any 1 1 in that action, the law has caſt that ac- 


of treſpaſs for goods of his teſtator, taken away in his life-time, ſeems LL 


rent or ſervice, becauſe his tenant is dead, but muſt ſet forth the 


matter, and thereupon juſtify to excuſe himſelf from anſwering dama- 


es, and the executor ſhall by this action recover the cattel or goods, 
and that by the common law, ſays the book, though the ſtatute of 


Marlebridge had never been made, for that the E remained in 
the teſtator. 


Newton, in the reign of Hen. 6. would have it that the executor 
in that caſe ſhould not have a replevin, but an action of treſpaſs 

rounded upon the ſaid ſtatute, viz. 4 Ed. 3. which I think cannot 
be by any means, by reaſon of the ſtatute of Marlebridge, cap. 3. Non 


Tides puniatur dominus, &c. for the executor, as well as his teſtator, is 


thereby reſtrained, as I think, from the action of treſpaſs againſt 
the lord. 


As for that no avowry can be made upon the tenant, that is now re- 


medied by Car. 1. the other ſtatute hath been taken to extend to other 


things than goods moveable, for where a church becoming void, a 
ſtranger preſented thereunto wrongfully, and the patron died, it was 


reſolved in the reign of Elix. that the executor might, by the _ 


of the ſaid ſtatute, maintain a quare Ng 


Whether an action of treſpaſs lies for an executor 520 him who 


ſpoiled the teſtator's corn, graſs, or wood growing, has been queſ- 


rioned, but no where reſolved to my Rep 


It may lis with ſome difference: Firſt, for that the fatute of 4 


Ed. 3. does not only ſpeak of goods carried away, as limiting the law 


to that treſpaſs ſolely and particularly, but ſpeaks generally of treſpaſs 
done to teſtators, and then brings 1 in that particular of goods, as one 


inſtance. 
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38 The Bl! and Duty 


There are many caſes of inftances or examples given in acts of pare 
liament, which yet do not reſtrain. the remedy or purven to that par- 
ticular, or from extending to other caſes of like nature, 


The ſtatute likewiſe ſpeaks of treſpaſſes remaining unpuniſhed, 5 
which it meant to redreſs: but it ſhould ſtill leave many unpuniſhed, 
if it ſhould have no larger extent than to that one e 3 . 


of goods taken nx, viz. moveables. 


The teſtator was clearly intitled to a recovery of damages for this 
other treſpaſs, which, if he had recovered, ſhould have come to his 
executor ; and the things themſelves, all if felled in the teſtator's 
life, and part though not felled, ſhould have come to the executor, 


* therefore aſſo the damages recoverable in lieu thereof, out of which 
recovered, the debts and legacies of the teſtator are to be ſatisfied. 


This action of treſpaſſes is a thing ſevered from the ſtate of the 
land, ſo as if the owner thereof had, after this treſpaſs done, aliened 


| the land, yet had this action remained to him, 


Here may be ſome 8 probably taken, as firſt between a 


treſpaſs in deſtroying or taking away corn growing, and a treſpaſs 
in graſs or wood growing: for the firſt being of that nature, as that 


5 = the owner had a ſtate of inheritance in the land whereon it 
growerh,and ſhould have died before ſeverance and felling, yet it ſhoud 


ve gone to the executor, and not with the land to — heir, there- 
fore doubtleſs does the action for deſtroying or taking away thereof, 
accrue by the operation of law to the executor, in lieu of the thing 


taken or deftroyed. 


There are other actions of diſcharge, which as the teſtator himſelf 
in his life-time might have had, ſo may his executor after his death, 
viz. writs of error, attaint, deceit, audita querela, identitate nominis; 


the laſt is given by ſtatute. 


| Note. Whatfſoever is regained by any of theſe ways, as s unduely loſt 
by the — ſhall alſo be e afſets, | | 
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©" Special Caſes pertinant to the Premiſes. : 


Chattels come to the Executors from the Teflators, yet not Aſſets _ 


Aſſets which are no Chattels 


| Things in Aftion, and in the Perſmalty turned into Chattels Real, & & 


contra, 


. As to the firſt, I exemplify thus: A. makes B. his executor, and 


dies, B. makes C. his executor, and dies. The goods left by A. to 
B. as executor, far exceeds his debts and legacies, or let us ſuppoſe 
no debts nor legacies of A. and that B. died much in debt above the 


goods he leaves, and did make no alteration of the property of the 
goods of 4. but merely left them to C. his executor, 


The goods which came to B. as executor of A. and fo from B. to 


C. ſhall not be liable in law, to pay the debts of B. 
If A. making B. executor, did alſo by his will give him all his 


goods, and he in his life-time made election to have them as legatee; 
or by his will did ſo diſpoſe of them, or appoint them to go, as the 

he had as executor could not be given or diſpoſed ; by this 
election they were altered in property from being his as executor, 


and ſo as his own goods ſhould be liable to his debts. 


Things in action could not be ſo given or diſpoſed, viz. debts, Ec. 


| = if D. were indebted to A. 100/, and B. his executor took new 


ond of him or another for it, giving up the old bond, now was it 


become his own duty, and ſo ſhall ſtand in his executor, | 


other inflance of this : I patron d , 


to B. the next avoidance, the church becomes void, B. dies before 
he preſents, his executor preſents, and has the benefit of preferrin 


his ſon or friend, yet ſhall this make no aſſets in his hands for pay- 
ment of debts, for that he could not lawfully take money to preſent ; 
but if B. had died before the church had become void, then, becauſe 


the executor might lawfully have ſold it, the value ſhould be aſiets in 
his hands, as I conceive, except perhaps the incumbeat had died ſoon 


after B. ſo that the executor had not time to ſell it. 


If, in the other caſe, a ſtranger had preſented and got his clerk ad- 


| mitted, and the executors of B. had in a gua. imp. recovered damages, 
the money ſo recovered ſhould have been aſſets, | 


As 


140 The Smte and Duty 


As to the ſecond, viz. that ſome things may be aſſets in the hands 


of executors, which yet are no chattels; I ſhall give but two | 


Fir, where a man leaves a villain for years to his executors, 
and the villain purchaſes land in fee-fimple, and the executor enters 
into the land; now has he fee-ſimple therein; and this land is aſſets 


for payment of the teſtator's debts. 


If a man by will give lands in fee to his executors, to be ſold 
for performance of his will, theſe (before the money thereby 


raiſed) are aſſets, both for payment of debts and of legacies; but if 


the lands had been given to be fold only for payment of debts, they 
ſhould only be aſſets for that purpoſe, and not for payment of lega- 
Cies : and ſo if it were expreſſed to be for payment of legacies — 


gularly, this ſhould not be aſſets for debts. 


Since theſe are not aſſets of their own nature, but ſo made by the 
will and diſpoſition of the teſtator, I think they cannot be otherwiſe 
nor farther aſſets than as the teſtator has willed and diſpoſed; but 
though lands thus given were aſſets before „at. 21 H. 8. c. 5. yet, how 


can it be ſo, ſince the very words of the ſtatute are, That if one 
will, by his teſtament or laſt will, any lands Cc. to be ſold, neither 


the money thereof coming, nor the profits taken, {hall be account- 
eld as any of the goods or chattels of the teſtator's, which I conceive 


to be all one as to ſay, that they ſhould not be aſſets; for when an 
executor denies himſelf to have aſſets, the form of his plea is, Quad 


nulla habet bona nec catalla, &c. 


As for the third, viz. the changing of things out of the perſonalty, 
into the realty, & e contra, I ſhew it thus: If a debt were due to 


the executor, as executor, by ſtatute, recognizance, or judgment, and 
he ſue execution, and have land of the debtors in extent: now is the 


perſonal duty turned into a chattel real. 


On the other ſide, if ſuch an eſtate by extent, or a leaſe for years 
mortgaged come to an executor, and the debtor or mortgagor pays 
the money due; now are theſe real chattels turned into aſſets 


perſonal. | 
A ſpecial Caſe of Equity oppoſing Law. 


Tf A. be bound to B. by bond, ſtatute, or recognizance for aſſur- 
ance of land, B. dies, and the land deſcends to his heir; or be it 
that B. ſold the land to C. and aſſigned to him the bond, ſtatute, 


Sc. yet muſt the ſuit, or taking out of execution, be in' the name 


99 


Ee 


uſed. 


5 redeemed ſhou 


of Executozs. 
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which is recovered, or gotten. in extent, will be aſſets in law to charge 
the executor, * in N it pertains | to the heir or aſſignee. N 


Duere, if the executor meddle not, but only ſuffer his name to be 


Of 7. bings coming to Executors by Condition. | 


Firſt, we will conſider of conditions bringing back to executors. 
goods or chattels granted —_ by their teſtators, 


Concerning which, there is no doubt; but if the condition be an 


other than for payment of money, or other things valuable by the 


teſtator, or his executor, the chattel returning to the executor is 
aſſets in his hands: as ſuppoſe a leaſe for years, horſes, ſheep, plate, 
or other chattel, were granted by the teſtator to A. upon condition, 
that if A. did not pay ſuch a ſum of money, or do ſuch other act as 
the teſtator appoints, and this condition is not performed after the 
teſtator's death, now is the chattel come back to the executer, and 
is aſſets, : 

The queſtion is, where the anni? is, that the G or his 
executor, ſhall pay the money to make void the grantee, and accord= 
ingly, the executor after the teſtator's death pays the ſum out of his 
own purſe, not e any RF of the teſtator's in his hands. 


E By flat. 21 Hen. 7. it was reſolved, that this redeemed - chattel 


ſhould not be aſſets, but be to the executor as his own proper goods, 
though three ;udges were of a contrary opinion, vig. that the goods 
| be in 1 the executor as goods of the teſtator. 

If the executor redeem by payment at the day with the teſtator's 
own money or goods, none will doubt, but that the thing redeemed 
is in him as executor, and the money by him paid for redemption is 
well adminiſtred, the goods redeemed "eng of better value. 


This way it en no difference; whether the whole vill of the 
goods redeemed ſhall be held aſſets; and the money paid for redemp- 


tion ſtand drowned: therein, or that that ſum be ſtill adjudged in the 
hands of the executor as aſſets, and only the farpluſuge of the thing 


redeemed over and above the ſum paid for N 
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7 bings accruing by Covenant or Aſſumption. 


Tf A. covenant with B. to make him a leaſe of ſuch or ſuch land, 
by ſuch a day; and B. dies before the day, and before any leaſe made, 
now muſt A. make the leaſe to the executor of B. and the leaſe ſo 
made to him ſhall be in him as executor, and conſequently as aſſets. 
This is proved by the judgment, in the caſe between Chapman and 
Dalton, in the reign of Els. | | 


The like law, if A. aſſume upon good ion to deliver in 
te B. by ſuch a day, twenty quarters of malt, or ſo many loads of 
coals or wood, or any other wares or merchandiſe, and this is not 
performed in che life of B. but after to his executor, it ſhall be to 
him as executor, and ſhall be aſſets in his hands, as well as the 
money recovered in damages for not performing ſhould have been. 


Of 7. bings accruing by Remainder or Increaſe. 


If a leaſe be made to one for life, the remainder to bis executors for 
years, and he dies, this will be aſſets in the hands of his een, 
though it were never in the teſtator. | 


The like law where a leaſe for years is by will bequeathed to 4. 

for life, and after to B. who dieth before A. although B. never had 

his term in him, ſo as that he could grant or diſpoſe it, you ſhall it 
reſt in his executor as his goods, and be aſſets, 


As for a remainder for years, ſo in the teſtator, that he ack grant 
or diſpoſe it at his pleaſure, no doubt can be thereof, .though the ſame 
fell not in poſſeſſion to the teſtator in his life-time, yet no ſcruple 
nor doubt can be, but that this is aſſets to the executor, even whilſt 
it continues a remainder, and before it falls into poſſeſſion, becauſe 
it is preſently valuable and vendable. 


If the ſheep, or other cattle of the teſtator do breed, viz. bear 
Jambs, calves, colts, &c. after the teſtator's death, even theſe, which 
were never in the teſtator, ſhall yet be aſſets, and ſo the wool grow- 

| ing upon the ſheep aſter the teſtator's death, 


To elucidate this head we will recite the following caſe : One 
leaves to his executor a leaſe for years of lands, worth 20 J. per ann. 
and the executor, keeping this in his own hands one year after the 
teltator's death, does make thereof 30 J. in clear gain above all char- 
ges; now whether, as to a creditor, this whole 30 J. ſhall be aſſets, 
or only 207, and the caſe, ſimply thus put, ſhall be underſtood of an 


4 occupy- 


act Eretuts. 


oceupying, and wanuring without any ſtock of the teſtator' S; and 

then if the executor did ſtock it with his own ſheep, or.other cattel, | 

as he muſt have born the loſs by rot or death; ſo it is reaſon, that, 

if the manurants- prove fd he reap the fruits thereof in re- 
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If the teſtator's ſtock of f ſheep and wg were (as of neceſſity, 
or for the better advantage of the teſtator's eſtate) continued upon 
the leaſe land, then it is reaſon, that the gain or loſs, whichſo- 
ever of them Providence ſends, do redound to the teſtator's eſtate. 


5 Ihe like law, if an executor, finding that he cannot inftantly, 
. after the teſtator's death, let the leaſe land near the Values ſhall * | 
fore buy ſed-corn, and hire the plowing, He. 


It may be ſaid, that the leaſe has one entire valuation at the firſt, 


upon the appraiſement. 85 5 | 13 


To this I anſwer, that the value upon the appraiſement is, not bind⸗ 
ing, nor much re ſpected at the common law; if it be too high, it 
ſhall not prejudice the executor; if too low, ſhall not advantage 

5 him; but the very value found by jury, when it comes in queſtion, 
5 whether the executor has fully adminiſtred, or have aſſets or not, is 
that which is binding. 
Next I ſay, that if a long leaſe come to executors, of To worth 
= 1001. per annum. and no ſale is made thereof by the ſpace of a year 
. or more, naw the term continuing of the like value, as at firſt, it is 
no reaſon but this 100 /. raiſed the firſt year, ſhould 'go towards the 
payment of debts and legacies rather than any of them ſhould be 
g unpaid. Theſe things, I mean the knowledge of them, are uſeful 
two ways, vis. firſt, to give light to executors, to diſcern hat unto 
them of right pertains : next, to ſhew unto creditors and legatees, 
what and how far things ſhall be aſſets, that is to ſay, goods to ena- 
ble, charge, and bind executors to pay debts and legacies. For what- 
ſoever any of theſe ways comes to the executors from their teſtator, 
or is recovered by any of theſe actions, ſhall be in cheir hands aſſets, 
the coſt and charges of recovering deducted... 
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What manner i — an Executor bas in bis T. eſtator*s Goods 
and Chattels, and bow different from the common Intereſt they or 
eltbers bave ir their own proper Goods, | 


I The intereſt which an executor has as executor in the goods of his 
teſtator is much different from the abſolute, proper, and ordinary in- 
tereſt, which every one has in his own proper goods, as may well ap- 
in and by theſe points: Firſt, although if a ſtanger take awaß 

| theſe goods, the action of treſpaſs for the executor 1s of general form, 
guare bona ſua cepit, calling them his goods, whereas a man, outlawed 
in debt, &c. or convict or attainted of felony or treaſon, forfeiteth | 

all his own goods, yet theſe which he has as executor thall not be 
| forfeited. 


If a villain be made executor, his lord cannot take theſe ts 
though he may take all the villain's own goods : and for taking ſuch 
goods, or for « debt due to the teſtator, a villain may ſue his lord. 


If the executor grant all his goods, it has been held, that theſe 
which he has as executor ſhould not paſs; Lord Dyer ſo held in the 
reign of Elia. with this difference, viz. where the grantor is named 
executor in the grantee, there the goods which he has as executor 
mould paſs, but otherwiſe if he be not named executor in the grantee, 
and that this opinion is probable will further n by that Wien | 
follows. 

| Secondly, the executor cannot by will give or bequeath the goods 
he has as executor, and if he die inteſtate and adminiſtration of all 
his goods is committed to I. D. yet has he nothing to do with the 
goous which the inteſtate had, as executor to his teſtator : thus all 
his goods reach not to his goods as executor, 


Thirdly, where a man's goods ſtand liable to the payment of his 
debts, both in his life-time and after; the goods which a man has 
as executor are not to be taken in execution for his own debts, either 
upon a recognizance ſtatute or judgment had againſt him, 
If ſuch a one die indebted, leaving to his executor much goods, 
which he had as executor; theſe are not aſſets in his hands, liable to 
payment of his debts, but only for the payment of the firſt teſtator's 
debts or legacies. Therefore a quo min. brought by an executor, 
ſhewing that he was not able to pay the King's debt, becauſe the de- 
fendant detained from him 100/. which he owed him as executor to 
S. was overthrown, for that it could not be intended, that the 
King s debt could be ſatisfied "mo that which _ pine ſhould 
Jecover 
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recover, and receive as executor. Whereas a woman bein - poſſeſſed 
of any chartels perſona], viz. moveable goods, all be diveſted out of 
her into her huſband by her marriage, ſo as if he die, and ſhe ſur- 


vives him, they are not her's again, but her huſband's executor's, or 
adminiſtrator's, and if ſhe die, all are the huſband's, without - being 


executor to his wife. It not ſo of the goods which ſhe has as exe- 
cutor, theſe ſtill remain in and to her, if her huſband die, and if the 
herſelf die, for that ſhe has them as it were in another's right, viz. 


as ſhe repreſents the perſon of her teſtator, her huſband ſhall not have 
them, if he be not his wife's executor, and ſo executor to her 
teſtator, 


Laſtly, n the writ of treſpaſs ſeems to make no difference 


| between one's own goods, and thoſe he has as executor, that being a 
poſſeſſory action or ſuit grounded upon the poſſeſſion; yet come to 
an action of debt, which participates of the right, and there are they 
differenced: for where for my own debt, when I ſue, the writ ſays, 

debet & detinet, viz. that the defendant owes me, and detains from me 
that ſum. Yet, when I ſue as executor, the writ ſays not debet, he 


does owe me, but detinet only, he detains from me, as admitting that 
he is not the debtor to me, though he ſhould pay me; and ſo where 
I am ſued as executor, the writ makes me not a debtor, but a detainer ; 
otherwiſe where, in my own right, I owe and am ſued for a debt. 


Where judgment in an action of debt is given againſt one as exe- 
cutor, it is not generally that the plaintiff ſhall recover againſt him, 
but he ſhall recover of the goods of the teſtator, and therefore upon 


this judgment no capias lies againſt him, to enforce him to pay by 


arreſt of his body, becauſe he is not properly debtor ; but if after it 
be returned that he has waſted the teſtator's goods, out of which the 
ſaid debt ſhall be ſatisfied, then, he having made himſelf a debtor, a 
capias ad ſatisfaciendum, ſhall be awarded againſt him, and then he 


ſhall be taken in execution. 1 


Alſo in ſome caſes of falſe plea pleaded, for where the judgment 
is de bonis propriis, the plaintiff may have a capias ad ſatisfaciendum, + 
and that judgment is in divers caſes for the damages, although not in 
many for the principal. As for the capias before judgment, in the 
meſne proceſs againſt an executor, that is, becauſe of his contumacy 
in not appearing upon the former proceſs. N 


The reaſon of this different intereſt between an executor and ano- 
ther, or between the ſame man's having goods as executor, and others 
in his own right; as alſo of the different manner of one's being in- 


debted as executor, and otherwiſe in his own right, is well expreſſed 
by the Lord Coke, in Pinchen's caſe, viz. that the goods which one 


has as executor, he has not in his own right, but in auter droit, that is 


in * 
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in the right of 1 meaning his teſtator, Secondly, that execu- 
tors are but the n and diſpenſors, or ro of their 


teſtator's ors! + 
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Gee become bis own which be bad as ExECKIEr. His 


In treating of the difference between the intereſt in eber as exe- 
cutor, and other, had merely in one's own right, and to his own 
uſe, it will not be improper to conſider how that which one has at 
the firſt as executor, may be changed in property, and become the 
executor's own to his" own uſe, as other his goods which he had not 


28 executor. 


Let us firſt conſider of ready money left by the ifineor | ; for ſince 
pieces of money cannot be known one from the other, it muſt neceſ- 
ſarily follow that theſe coming to an executor from the teſtator muſt 
in ſome ſort be altered in property, ſo as though the executor ſhall be 
- "aid to have ſo much in money or value, yet can it not be diſcerned - 

which money in his houſe was his teſtator's, 'and which his own, 

+ Conſequently the ſheriff, upon the fieri facias, for a creditor who has 
recovered againſt the executor a debt owing by the teſtator, cannot 
take Pony. money in execution as the teſtator's. 


If an executor amongſt bis teſtator's goods, find and take ſome, 
not his, and after theſe being claimed by the owner, who left them 
in the cuſtody of the teſtator, the executor, not crediting the claim, 
ſtill keeps them, and the owner thereupon recovers damages in an 
action of treſpaſs, or of trover and converſion ; now (and ſo in all 
- ether like caſes) are theſe goods become the treſpaſſer's in property, 
becauſe he has paid for them; therefore it is not ſtrange, if in like 
manner an executor, paying out of his own purſe for or in lieu of 
the teſtator's goods, have ſo much of them, (where no certainty) 


- Changed. in * and become his own, 


2 Of ſeme C aſes and Queſtions between the Exec utor and the Heir. 


The executor may in convenient time after the teſtator? s death 
enter into the houſe deſcended to the heir, for the removing and tak- 
ing away of the goods, ſo as the door be open; or at leaſt the key 
be in the door : and this I underſtand of the door of each room ; for, 
although the door of entrance into the hall and parlour be open, the 
executor cannot by that juſtify the breaking open of the door of any 
chamber to take goods there, but only may take thoſe in the rooms 


which are open ; and this is * * the of the cheſt with evi- 
* 


eir 
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dences, which, ſays the book, the executor may take and put out the 
deeds, delivering them to the heir, vix. the cheſt being unlocked. 
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A chamber or other room within a houſe locked, iS an incloſure of 
better reſpect than a cheſt. - but if the goods be not removed within 
convenient time, the heir may diſtrain them as damage feaſant, * _ 


Where the teſtator recovered land and damages, or a deed and da- 
mages, he dying before execution, the heir ſhall have execution ſor 


the land or deed, and the executor for the damages; by Ed. 4. it is 


\ ſaid, that until the heir ſue a ſci. fac. the executor cannot ſue execu- 


tion for the damages. 


If a creditor be made executor by his debtor, and pay himſelf part. 


out of the goods, he cannot ſue the heir for the reſt, becauſe the debt 


cannot be apportioned, but otherwiſe he may, ſays the book. 


If a debt be recovered againſt one who dies before execution ſued, 
leaving goods ſufficient to ſatisſy : now ſhall not the land deſcended 


to the heir be charged dherewith, nor, by like reaſon, any land con- 


veyed after judgment. 5 


How Executors and between themſelves, and in repreſentation af 


or relation to the Teftator, as his Aſſignee or Deputy, or as the 


Jame Perſon with him, and where and to what Purpoſe, as 


other Perſons. 


Firſt, all of them do repreſent the perſon of the teſtator, and there- 


fore they muſt all join in ſuit againſt others, and in ſuit by others they 


muſt be all made defendants, or at leaſt ſo many of them as de admi- 
niſter : for though the executors themſelves muſt take notice by the 


will how many executors be, and muſt frame their ſuit accord- 
ingly, creditors and ſtrangers need not take notice of any more thea . 


do adminiſter, and execute the office of executors. _ 


In the time of Ed. 3. where two executors were of a term, and 
the reverfion was granted by fine, mentioning but one termor, and 
thereupon a quid juris clamat, accordingly brought againſt that one 


_ executor, this was held good, though the other executor was not 


named in the ſuit ; becauſe that one (who indeed was teſtator's wife) 
did only occupy the land, and take the profits thereof; for elſe, ſince 


all the executors do repreſent the teſtator's perſon, all muſt have 


been named. Therefore did the judges reſolve in the time of H. 4. 
that where a leſſee for years made two executors, and one of them 


was diſtrained by the lord for rent, who avowed upon the leſſor, that 
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executor ſhould have aid of his fellow executor, to the end that both 


might have aid of the leſſor which one alone could not. And upon 
this reaſon, v:z. that the executors repreſent the perſon of their teſta- 


tor, as one perſon. 


| It was enacted in the time of Ed. 3. that the executors, though 


never ſo many, ſhall have but one gn, neither before appearance 
nor after, becauſe their teſtator, whoſe perſon they repreſent, could 


nave had no more. | 


- It is further alſo enacted by the ſaid ſtatute, that where two or 
three executors or more be, they being ſued in an action of debt, tho! 


all do not appear; yet ſuch one of them, or more, as do or doth ap- 
pear at the grand diſtreſs, ſhall anſwer alone without his companions, 
And this ſtatute has been taken by equity in three reſpects : 


Firſt, touching the perſons; that it ſhall extend, not to executors 
only, but alſo to executors of executors, and to adminiſtrators alſo, 


though the ſtatute ſpeaks only of executors, 


| Secondly, touching the actions: whereas the ſtatute ſpeaks only 
of the action of debt, it is taken by equity to extend to other actions, 
as the writ de rationabili parte bonarum, and detinue, yet perhaps, this 
latter action will be ſaid not to be maintainable againſt executors, for 
their teſtator's act, but for their own only; but we yet are not come 
ſo far as to determine what is maintainable; but whether, before all 


the executors do appear, he, or they which have appeared, ſhall be put 


to anſwer ; and fo to bring it to deciſion, whether the action be main- 
tainable or not. 1 | 5 


In actions of covenant, and all other actions againſt executors, 
as executors, he who appears muſt anſwer without his companions. 


As for the ſubpana againſt executors, which is to make them to 
anſwer to a ſuit in equity, that has been taken, in the time of E. 4. 
to be out of the reach and intent of the ſtatute. | 


Alſo of the latitat in the King's Bench, as was held in the ſame 
King's reign, except all the executors, making up the whole repre- 
ſentative body of the teſtator, be in the cuſtody of the marſhal, one 
or more of them who are there ſhall not be enforced to anſwer. 


Thirdly, that ſtatute is extended by equity to other writs or 
proceſs ; for where the ſtatute ſpeaks only of the grand di/treſs, and 
the executers appearing thereupon ; it has been many times ruled, 
that when he or they appear upon the attachment, capias or exigent, 
anſwer muſt be, though the reſt appear not ; for fo the word diftreſs is 


taken 
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where the ſtatute reaches not, viz. when the proceſs is determined 
againſt one or more, as by outlawry, &c. there the reſt muſt an ſwer 


by the rules of the common law; except it be in the caſe of huſband - 


and wife executor, for there the wife cannot anſwer without her huſ- 


band, nor can he without her, where ſhe and not he is executor ; but 
where both be executors, there he may anſwer without her, but not 


ſhe without him. | 


When executors as defendants have appeared, if any one of them 
will confeſs the action, this binds and concludes the reſt; but if one 


will plead one plea, and the other another, that ſhall be received 
which is beſt for the teſtator's eſtate ; ſo where they ſue, ſuch as will 


not proſecute ſhall be.ſevered, and the reſt without them may pro- 
ceed; and in like manner where they pray to be received to defend 
their term, and one of them after makes default; it ſhall not be the 
default of all, but the reſt, or he, if it be but one who appears, ſhall 
be received to uphold the defence of the term. | 


Where they plead a releaſe to the teſtator or themſelves, one af- 
ter making default, this ſhall not be, nor make a total default in the 
executors, to induce a judgment or condemnation againſt them, yet, 


each executor has the whole of the teſtator's goods and chattels,. be 
they real or perſonal, and each may ſel] or give the whole. One of 


them cannot give nor releaſe to the other his intereſt, and if he do, 


it is void, and he who, releaſes ſhall till have as much intereſt as 


he to whom he releaſed, becauſe each had the whole before, upon 


this reaſon, where one of the two executors releaſed but his part of 
a debt, it was held that the whole was diſcharged : if one executor 


grant his part of the teſtator's goods, all paſſes, and nothing is left to 
the other, for that each has the whole, and there are no parts or 
moities between executors ; therefore, though a leaſe for a thouſand 
years, of a thouſand acres of land, come to two executors or more, 
no partition or diviſion can be made between them, becauſe it is not 


between them as between joint leſſees of land, where each has but a 
moiety in intereſt, though poſſeſſion of or through the whole. 


Amidſt executors, each has the whole, and therefore if he grant his 
part he grants the whole. = | 


One executor may demiſe or grant the moiety of the land for the 


Whole term, and ſo may the other do, and this way they may ſettle 


in friends or others truſted for them, a moiety for each, either in ſe- 
veral or undivided; but one of them cannot make a leaſe to the 
other of any part, for he had the whole, nor can one ſue the other as 


. executor, yet if the teſtator deviſe to one of his executors all his 
goods, after ſuch debts and legacies ſatisfied, there, after thoſe ſatiſ- 
hed, that executor may take the goods, and maintain an action of 


2 + G 5 treſpaſs 
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taken for all compulſory means or inforcement of appearance. But 
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8 The Otice and Duty . 


treſpaſs againſt the other executor, if he take them from him, and 
conſequently an action of detinue, for keeping or detaining them: but 
this is as legatee, his own aſſent perfecting the legacy. | 


The poſſeſſion of one executor is the — all the reſt; fo 
as if ene appearing to a ſuit, and the other making default, in whoſe 
hands all the goods are which are not adminiſtered, if here he that 
appears, pleads that he has nothing in his hands, this ſhall be found 
'againſt- him; for whatſoever any of the co-executors has, he alſo 
has, and is in his poſſeſſion, and ſo ſhall the creditor recover, and 
have judgment to be ſatisfied out of the teſtator's goods, as in his 
hands. And therefore if goods be taken from one, all may maintain 


an action of treſpaſs e for the . of one, is the poſ- 
ſeſſion of all. 


| Where two executors are made, the one making a will * exe- 
cutors, and dying, if the other die after inteſtate, now ſhall not the 
executor of him who firſt died be executor to the firſt teſtator, but 
he is dead inteſtate, becauſe the ſurviving executor is ſo dead; and 
in him the executorſhip was wholly and ſolely ſettled by the death 
of his fellow before him: ſo n de bonis non n. ſhall 
be committed. 


The executors, or executor, if but one, ſo repreſents the perſon 
of his teſtator, that he is in law his aſſignee by the very making of 
him executor; ſo as if one covenant to make a leaſe to J. S. and his 
aſſigns by ſuch a time, and J. S. dies before that time, and before 
the leaſe made, now muſt the leaſe be made to his executors as his 
aſſignee, repreſenting his perſon ; ſo alſo in a condition to pay to the 
feoffor or his aſſignee, yet a leaſe to A. and his aſſigns during the life 
of B. ſhall not go to the EXECULOTS of A. 


Where in a general pardon by ah 3 Fa there is an exception of 
perſons outlawed after judgment, the perſon ſo outlawed ſhall ſatisfy 
the creditor, who has outlawed him. If the outlaw die before, this 
done, his executor, as repreſenting his perſon, may make ſatisfaction, 
and ſo make the benefit of the pardon to extend to his teſtator, for 
ſaving his goods, as if himſelf had ſatisfied his tet, Wen he 
left him unſatisfied when he left the world. 


Where Pl ſold land to B. upon proviſo, chat if he paid to B. bis 
heirs or aſſigns, &c. B. died, 1 paid at the day to his executor, and 
it was doubted that it was not good, for the word aſſignee could not 
reach to him, 15 no aſſignee of the land. 


| Where the executor brought a an action of account upon a receipt 
by the hands of the teſtator, the deſendant could not be admitted to 
wage his law; for that this was held a receipt per auter mains; yet, 
. , it 


— 
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it is clear, that if one by bond or covenant tie hiinſelf to pay ſuch 
a ſum at ſuch a day, not mentioning. his executor at all, yet is the 
executor bound, as included 1 in the-name or perſon. of the teſtator. | 

| Where flat. 23 Hen. 8. gives the writ of attaint (in a. an 
there mentioned) againſt the party that had judgment, it lies againſt 
his executors if he be dead; but thereof another reaſon is given, 
where a man was bound, that he would not ſue upon ſucha bond, 


and hedied, and his executor” ſued ; this was held to be no forfeiture 


of the bond. : * 7 

— one was bound to pay — within 2 00 after 3 
made to him, and he died before requelt ; it is not ſufficient to make 
it to 3 executor. 


5 11 was likewiſe held, that the warrant of attorney put in * the 


plaintiff in debt, is not ſulkcient for his executor to bring a fears fac. 


0 the e ee 


If executors ſue execution upon a ſtatute i in the name of a conuſee, 
as if he were alive, this is void, and they may ſue out a new extent, 


and this they may do without any ſcire facias, as well as the conuſee 


might if he had been alive; uſſey, Juſtice, If the conuſor i in a 


ſtatute- ſtaple be returned dead by the ſheriff upon the extent, a 
fac. muſt be ſued out before extent proceed; and upon a judgment bad, 
if the recoverer die before execution, his executor cannot, as himfelf 


might, ſue out execution without a ſci. fac. as is there ſaid ; yet if, 

after a _ ad ſat. awarded, the plaintiff die before it be executed, 

the ſheriff may proceed to the taking of the party, and is not ſubject 
to any action of falſe impriſonment, any; if he  ſuifer him to eſcape, he 
is gerd pA + at; bn Wy | 


11 the defendant, in an action of debt 1 upon a bond, plead a tr 


where it reſts and then he dies, now ſhall not the plaintiff have this 
money, - becauſe the property thereof is changed, and become the 
Ts and he 1s pue to an ew lun, againde: the executor, 


| Where judgment is once - given in a writ of partition. for a termor, 
or in a writ of account, if the plaintiff die before the ſecond judg- 
ment needful in both caſes, the executor is not put to a new ſuit, but 
may proceed by ſci. fac. upon the former nee as Lord Anderſon 
held upon the motion of Fenner, ſerjeant. 

\ 

Stat. 23 E. 8. gives calls to a defendant rind a plaintiff, fileg- 
for a wrong or breach of promiſe, or the like, done to the plaintiff , 
againſt \ whom it PO by verdict or nonſuit; it has been reſolved, 

38 e | that 
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at the time and place of payment, and tenders the money in court, 
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BW ie Office and Duty 


that an executor ſuing upon ſuch wrong, or breach of contract to 
his teitator made, ſhould not pay coſts, becauſe he is another per- 
ſon than the teſtator, and ſo is it uſual in experience. But if in 
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ſuch ſuit the attorney of the executor miſbehave himſelf towards him, 


and for this the executor ſues him, here if it paſs againſt him in 


manne1 as aforeſaid, he ſhall pay coſts, becauſe this was a fuit for a 


wrong done to himſelf, 


If A. recover a debt as executor of 1. S. and makes B. his executor 
and die before execution ſued, B. is not put to a new ſuit, but may 
have execution upon that judgment: but if A. or B. died inteſtate, 


now could none as adminiſtrator to either of them, nor as admini- 


ſtrator of J. S. have execution of this judgment; for the former has 
no intereſt in any thing pertaining to J. S. and the latter comes to 


title above the judgment, wiz. as immediate adminiſtrator to J. S. 


who died inteſtate, and derives no title from the executor, who 
recovered. 1 — 6 


If a conuſee have a certificate in Chancery, upon a ſtatute, and then 
dies before extent taken out, his executor is put to à ne certificate, 


and, for obtaining of it, muſt make affidavit that no extent has yet 


been taken out. 


If an alien join with his wife, who is executor in a ſuit for debt, 


and it comes to iſſue, he ſhall not have trial per medietatem alienig. 


or linguæ, as ſhould be if he otherwiſe were party to a trial. 


If one executor only ſel] goods of the teſtator's, he alone may 
maintain an action of debt for the money. | 


If goods be taken out of the poſſeſſion of one executor, he alone 


may maintain an action, and that without naming himſelf executor. 


Some obſervations have been made of ſummons and ſeverance, 


whereabout be this added. —If one executor will not, or cannot 


join in ſuit with the other, ſo as he is ſummoned and ſevered, now by 
his death, after the ſuit is not abated, 16 Ed. 2. Fitzh. 111. yet if he 
live til judgment he may ſue execution, ſay other books, 13 Ed. 3. 
Fitzh. Exec. . 11. R. 2. Priviledge 2. yet que. of that, for he cannot 
acknowledge ſatisfaction, as has been ſince reſolved. 8 


Of 
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Of the Paſſaſton of Executars, or their aftual baving, - 


What ſhall be ſaid 1 to come to their hands, as to charge them. py 


Mbat ſhall be ſuch a getting or going from them-as to excuſe them. _ 

Touching things perſonal, in which the executor has ſuch an 
actual poſſeſſion, preſently upon the teſtator's death, as that he may 
maintain an action of treſpaſs againſt any ftranger taking them 


away or ſpoiling them, though he nor any for him ever came near 


them ; whether yet this ſhall be ſuch a poſſeſſion in the executors, 
and ſuch a coming uf theſe goods to their hands, as to charge them 
with payment. of debts and legacies, yet to make their own goods 
liable inſtead of theſe, is a point worthy of conſideration. 


This, throughly ſifted, will prove a caſe miſchievous, which 


way ſoever the law be taken; for firſt it muſt be admitted, that 


without the executors laying his hands actually and particularly. 


upon the goods in the houſe or fields of the teſtator, whither the exe- 
cutor has reſorted, he ſhall be ſaid ſo in poſſeſſion, as to ſtand liable 
unto the creditors, ſo far as they extend in value, though after others 


- purloin and embezzel them. Now then, if diſtance of place ſhall 


make difference, where ſhall be the bound and limit of that diſtance ? 
And if the;executor may come at a ſtranger's taking or poſſeſſing of 
goods, it is miſchievous to creditors. 55 5 


If it ſhall be laid upon the executors to anſwer for all the 
goods whereof the teſtator died poſſeſſed, it will be miſchievous 
or them, and deter them from taking executorſhip upon them, 


ſince much purloining may be, even of money, jewels and goods, 


by ſervants and others, about the teſtator, or where theſe things 
are. I think therefore, that if without any fraud, colluſion, or vo- 
luntary conniving on the part of the executors, they be prevented b 

others, of laying hold on the teſtator's goods, ſo as that they — 


poſe of them; eſpecially, if it cannot be known by whom they are 
ſo purloined and embezzled, or if they be perſons fled, or inſolvent, 


that then they ſnall not ſtand upon their ſcore, as goods come to their 

hands, in reſpect whereof, creditors or legatees mall draw ſo much 
from them, even out of their own goods, as in other caſes, where 

they have, no ſuch excuſe ſhall be, = 


And of this opinion I the rather am, becauſe I find the whole 
realm in parliament taking notice of ſuch prevention of executors 


coming to the goods of their teſtator, by the wrongful act and em- 
bezzlement of others, without any default in themſelves. 1 
- | ? n 
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5. - The Dffice and Duty 
In this caſe the parliament has given ſpecial remedy, ©:z. that 
writs ſhall be directed to ſheriffs, to make open proclamation for the 
appearance of the parties delinquent in the King's Bench, at the day 
limited, and in default thereof they ſhall be attained there of felony, 
the writ being returned executed, v/z. proclamation made. 


Note, This proclamation is to be made two market days, within 
twelve days next after the delivery of the writ, and the laſt proclama- 
tion muſt be fifreen days before the day of appearance. And theſe 

;roclamations muſt be made in ſuch cities, boroughs, or places in 

which the act or offence is committed; ſo that if the fact be not 

committed within the limits of ſome city, borough or market town, 

no remedy is to be had by the ſtatute; for that the proclamation is to 
de made upon market days, in the place where, Cc. 


Now beſides other places, even ſome boroughs, viz. towns ſending 
durgeſſes to parliament have no markets, and fo are no places within 
the act. . | = | | "= | 


Two executors muſt require this writ, therefore where there is but 
one executor, no relief is given by this law, for it is penal, making 
felony, and therefore ſhall not be extended by equity beyond the 

words. | 1 | | / 


Laſtly, it extends but to the executors of lords and perſons of 
degree, and only to the treſpaſſing ſervants of ſuch perſons, not 
td other ſtrangers purloining the goods. | | 


The ſaid ſtatute ſeems in ſome ſort to imply an opinion this way, 
in that it expreſſes this purloining to be an impediment of the exe- 
cution of the will, whereas if the executors ſhall anſwer and make 
ood to creditors and legatees, out of their own eſtate and goods, for 
theſe embezzled, the execution of the will is not hindered, but the 
executors are damnified in their own private value, yet it may be ſaid 
on the other ſide, that ſome things given in ſpecie by the will, ſuch a 
piece of plate, ſuch furniture of a bed or chamber, ſuch a jewel 
may be purloined, ſo that the legatees can never have them, and con- 
Tequently the execution of the will is hindered, though ſome recom- 


| pence be made by the executors, | 


If the executor be of ſecret aſſent to this embezzelment, whereof 
even the forbearance to ſue for the recovery of the things, or the 
value of them in damages, if known where they or the embezzellers 
are, is a ſhrewd evidence. or poof. Then ſhall the executor be ad- 
judged an haver of them, and ſo ſtand charged as having them. 
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Put the. — Fo goods, come: 7 int, executors pollefſion, but 
be again loſt or gotten from them without any default in them ; Mall 


they yet ſtand anſwerable out of their own eſtates for them ? ba- 


cerning which we will make two diſtinctions. 


Tue firſt 1 derive from our learning touching eſcapes of perſons 


taken in execution and impriſoned, If ſuch be reſcued by alien 
enemies, the ſheriff or gaoler ſhall not anſwer out of his own goods 


for this debt; otherwiſe if it be done by ſubjects, againſt whom 
remedy is to be had by the courſe of juſtice. 


\ 
4 * 


Andther difference may probably be alk Frm the cules of our 
learning touching bailment.—If A. deliver goods to B. to keep as his 
own, or generally, viz. without any ſpecial undertaking by B. te 
keep them ſafely, and without any money or other valuable conſi- 
deration, given for the ſafe cuſtedy; here, if B. be robbed of them, 
he ſhall not make ſatisfaction to A. for chem; and ſo if they be 
ſtolen from a ſervant or factor. : h 


If they be taken away by a known craſouliln, not felonioully, the | 
opinion is, that the keeper ſhall make recompence, becauſe he has 
remedy for recompence, or ſatisfaction from the treſpaſſer; yet of 
this latter I ſhould doubt, becauſe A. himſelf, as well as B. may have 
this action for damages againſt the treſpaſſer. 


An executor is of the nature of ſuch one e having the cuſtody of | 
another man's goods; and I have ſeen in a manuſcript entire, the writ 
of treſpaſſer by the executor, expreſſing goods of the teſtator, in the 
cuſtody of the executor to be taken from him; therefore I think he 
ſhould no otherwiſe be charged than B. to whom goods were, as ahove 
is ſaid, delivered to be kept. For the executor apply ſhall have no 
benefit nor advantage by the executorſhip, all the goods not ſufficing 
perhaps to pay debts and legacies, which is the ſtate we moſt think 
of, viz. where goods want to pay debts and legacies, for where there 
Wants not, the queſtion need not be made. 


A ſervant or factor, who has wages for his ſervice, f is not thereby 
made liable to ſatisfy for things in his cuſtody ſtolen, becauſe he has 
not any compenſation for this particular cuſtody ; ſo of an executor, 
if perhaps benefit might accrue to him by the executorſhip, as 3 
ply the diſcharge of a debt owing by himſelf, Ge. ; 

Other caſes there be, wherein the executor will ſtand more elearly 
diſcharged, —As if the teſtator leſt a leaſe for years, eſtate, by extent, 

| ward- 
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ſider what thing the executor is bound to pay, ſatis 


Hlieen, 


. C 


wardſhip, or other goods whereto he had but a defeaſible title, and 
they be evicted after his death. So if he left a ſhip at the ſea with 
much goods and merchandiſes, which are drowned in the return. 
Alſo if he left a flock of ſheep tainted with the rot, which die ſhortly 


executor, 5 1 8 8 


after him, in none of theſe three caſes ſhall the loſs fall upon the 


How far and where an Executor having Aſſets is chargeable or 


liable to Action. 


a | Having conſidered what things ſhall come to executors and be aſſets 
in their hands, for the performance of the will ; let us now con- 
Y 


what not, where he is chargeable, and where not, this being admitted, 
that he has aſſets, viz. ſufficient wherewith to perform. 


We will here conſider of theſe different parts following. N 
87 debts by ſpecialty or record. ' | 
Debts or duties by contra? without ſpecialty, 
: Debts * either contraf? or ſpecialty. 
- Gouenants by deed or ſpecially. 
 Wrangs done by the teflatirs. 
' | Capcerning debts by ſpecialty, which are the moſt uſual and em 


mon obligements, it will not be impertinent to give a little light 


touching the validity of a ſpecialty, and the extent of it to executors. 
The moſt doubt will ariſe upon bills, and ſuch writings obligatory 
made, not by ſcriveners, nor clerks in common form, but by others 
otherwiſe for haſte, or through ſimplicity. For example, a writing 


made by A. to B. Memorand. that I have received of B. ten pounds, 
which I promiſe to pay, &c. This, being ſealed and delivered, was 


held a good obligation by Brian and Careſby. So if the words had been 


only, I ſhall pay to B. ten pounds, and whether ſuch words or the like, 


as covenant, or grant to pay, be in the form of a bill or bond, or in an 


| Indenture or articles, it a ſufficient ground for an action of debt. 


And though it ſhould be miſwritten Migint. for Vigint, or fetten for 
t ſhall it be favourably conſtrued and held a good ſpecialty 


of debt, as has been reſolved in theſe and like caſes; and fo alſo 
notwithſtanding falſe Latin in the obligation, or the plural number 
for the ſingular number, or words of repugnancy or nonſenſe, yet if 


there be words whereby it appears that A. 1s a debtor to B. and it be 
ſealed 


N 


or perform, and 


V 
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ok Executors. 37 


| ſealed and delivered, it is a good writing obligatory; though it want 


the words of concluſion, viz, in witneſs whereof. 


Now any ſuch writing obligatory doth determine or drown any 
du contract, becauſe ſpecialty is of a higher nature, ſo as if 
A. and B. do bargain with C. to pay him 100 J. for corn or other 
thing, and after C. takes ſome ſuch writing obligatory as aforeſaid of 
A. now by this is B. diſcharged of the debt, becauſe he ſtood charged 


only by the contract, which is extinguiſhed by the ſaid ſpecialty, 


As for the extent and operation of the ſpecialties, to and upon ex- 
ecutors, we muſt know that an executor does ſo repreſent the perſon 
of the teſtator, and is ſo included in him, as that every bond or co- 
venant by the teſtator made for payment of money, or the like, reaches 
to the executor, although he be not named, viz. that he does not 
covenant for nor bind him and his executors by expreſs words (and 

et the heir not named is not bound, though there be never ſo great 


aſſets, or land deſcend unto him.) 


Touching debts upon record, much need not be ſaid (except thoſe 
by ſtatute-merchant) for to debts and, damages already recovered 
againſt the teſtator, and to debts by recognizance the executors lia- 
bleneſs is ſomewhat clear and conſpicuous. Yet other inferior debts 
upon record may fitly be thought of, as iſſues forfeited, fines im- 
poſed by juſtices at /Y2/imin. or at aſſizes, quarter- ſeſſions, commiſ- 
ſions of ſewers of bankrupts, by ſtewards in leets, or the like; for 


all theſe are debts of record, which executors ſtand charged with, 


If the teſtator were before auditors found in arrearages of account, 
being a bailee, or receiver ; for theſe auditors are, by ſtatute, judges 
of record, but if the account were made only before the party ta 


whom the arrearage pertained, or but before one auditor only, it is 


out of the ſtatute, which ſpeaks of accounts before auditors in the 
plural number, Therefore the executor is not chargeable, becauſe the 


teſtator might wage his law in thoſe caſes, not in the former. 


Of Debts by Contra without Deed, as Leaſes Parol, &c. 


Contracts are of divers kinds, and we will begin with thoſe in the 


realty, as moſt worthy, 


If one be leſſee for years, or for life, without any indenture or 


| deed (as he may be) and his rent being behind, he dies, now is the 
_ executor liable to the payment of this rent, without any ſpecialty, 
for that his teſtator, if he had been ſued in his life-time, could not 
have waged his law, But if the leſſee for years in his life-time fell or 
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grant away his term or leaſe, although he lie at the ſtake for the rent, 
to grow due after, until the leſſor accept the aſſignee for his tenant; 
yet if the leſſee die, his executor ſhall not be charged for any rent 
due, after the death of his teſtator. But what if the leſſee do not 
alien or aſſign his term, but die thereof poſſeſſed, and the executor, 
.perceiving the land not to be worth the rent, waiveth the ſame; yet 


the leſſor will not enter thereinto, nor intermeddle therewith; whether 


may he yet charge the executor with the rent, during the term? I 


anſwer, that if he have aſſets, that is ſufficient for payment of this 


and other debts, he cannot waive this leaſe, but ſhall be tied to an- 


ſwer this rent, though much more than the land is worth, for the 
taking of the leaſe is much of the nature of an obligation to pay 


money; yet becauſe it is yearly executory, the executor may waive 
it, in caſe his teſtator's eſtate will not ſupply and bear that loſs. But 
what if there be aſſets to bear this yearly loſs for ſome years, but not 


during the whole term? I think in this caſe the executor muſt pay 


the rent, ſo long as this aſſets will hold out, and then muſt waive the 
poſſeſſion, giving notice to the reverſioner ; and this I think he may 


do well enough notwithſtanding his occupation of the land divers 


years after the teſtator's death, becauſe that was not voluntary, but 
as of neceſſity. Ls: 


"= Contracis perſonal. 


. Where the teſtator might wage his law, there the action lies not 


againſt the executor ; as hath been touched ; and therefore he is not 
chargeable in an action of debt upon a ſimple contract, as by reaſon 
of this or that to his teſtator ; yea though it were the inheritance of 


land, which was (old, ſo as the ſale were without deed, or though by 


deed, yet if no counterpart were under the hand of him to whom the 
fale was made. | | 


P By the cuſtom of Londen, the contrary, viz. that an action of debt 


ſhould be maintained againſt executors upon a contract, was held 


void, at leaſt no good plea againſt other creditors, that ſuch a debt 
was recovered againſt the executor ; though ſuch a debt grew 
for the moſt neceſlary things, viz. meat and drink, which binds 
even an infant to payment, yet will it not charge the executorof a man 


ol full age, but this is meant where the contract was only by word, 


for where the teſtator puts his ſeal to any deed or writing made upon 
ſuch ſale, this is more than a ſimple contract, and takes from the 
vendee his wager of law, and ſo charges the executor. But if the 


teſtator ſeal but unto a tail or tally, with ſcotches, expreſſing a debt, 


this is no ſuch ſpecialty as ſhall charge executors. Yet in ſome caſes, 
without any ſeal at all, the executor is chargeable. But though no 
action of debt lies againſt the executor upon ſuch a ſimple contract, 


—— 


* 
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yet may the creditor, in that caſe, maintain an action upon the cafe 
rounded, upon the aſſumption nd, though not expreſſed, as now 
ſtands reſolved by all the judges of the courts at Veſminſſer. 


Where Executors ſhall be charged without either Contract or Spe- 
| cia lty. 1 | 


| Where a priſoner owes money to a gaoler, or keeper of a ꝓriſon for 
his diet or victuals, and dies, his executor ſhall be chargeable for 
this debt, becauſe itis for the common wealth to have priſoners kept, 
which cannot be without affording them victuals. 9 89 2 


So where one has a patent, or tally of the Exchequer, to receive 
money of ſome cuſtomer, receiver, or other officer of the crown, and 
delivers it to him, he then having money of the King's in his hands, 
if he pay not the ſame, but die, his executor ſhall ſtand chargeable 
with the payment thereof. So for arrearages of account before au- 
ditors, if more than one, but this is debt of record in law. 


If any lord of free tenants, do levy aid of them for the marriage of 
his eldeſt daughter, and he die before ſhe be married, ſhe may recover 
this money by an action of debt againſt his executor, | 


There is a precedent in the book of entries of an action of debt 
againſt the executor of an heir, by which it ſeems, that a man bind- 
ing himſelf and his heirs, and leaving aſſets, the heir taking the pro- 

fit, becomes ſo a debtor, that his executor ſhall be charge. 


In the regiſter there is a writ againſt the executors of the guardian 
of the ſpiritualties of the archbiſhop of York, for the debt of B. who 
died inteſtate, and whoſe goods came to the hands of the ſaid guardian, 
viz. the dean of York. e 1 


/ Covenants charging Executors. | 


Where covenants are expreſsly for payment of money, ſhewing 
them to be bonds in law, that is writings obligatory, whereupon an 
action of debt may be brought, as well as an action of covenant tho! 
the words of the deed, bear the ſound and phraſe of a covenant. 


In ſome caſes, no action of debt lies upon a covenant to pay 
money: as if A. covenant, that his executor ſhall, within a year or 
ſuch a time after his death, pay 10/7. to B. now for that no action or 
debt was maintainable againſt A. himſelf, it lies not againſt his exe- 
cutor, but only an action of covenant, . 

- 1H 2 If 
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If the covenant be conditional, as thus, that if C. do not pay to 


B. 101. then A. will pay it, and fo alſo perhaps, if the covenant be 

in the diſtinQive, viz. to do ſuch an act or to pay 107. now if the 

act be not done, yet no action of debt lies for the money, but m7 
an action of covenant. 


| Now let us come to the caſes of mere- covenants, por? ſee dic of 
them will charge an executor, | 


z 


If leſſee for years covenants to repair the buildings, or to pay the 
quit-rents iſſuing out of the land let, there is little doubt, but the 


executor, to whom the term comes, muſt, as well as his teſtator, per- 
form that covenant, — he wh not covenang . him e 5 


executors. Menn £79! 


as” 


of m. e by Ti n and vader . be TY to 


Although executors 40 ont the 5 of their tefiators; yet 
if the teſtator commit any treſpaſs upon the gp of another, or upon 
his perſon, of lands, no action lies for this againſt the executor, 
for alis per ſonalis moritur cum perſona; ſo if a ſheriff, gaoler, or 
keeper of a priſon, ſuffer one in execution for debt or damages to 
eſcape, though hereby the party, at whoſe ſuit the execution was, 


4 


be entitled 


officer, b common law, and by ſtatute an action of debt; yet if 
he ſo Ua ing die, for that ſuch ſufferance was a wrong of the nature 
of a treſpaſs, no action lies againſt his executor for the ſame. And up- 
on the ſame reaſon, if one carry away his corn and hay, without ſet- 
ting out the tenth, although the treble value be recoverable againſt 
him in an action of debt, yet if he die before ſuch recovery, the action 


is' gone, and lies not againſt his executor, although the teſtator were | 


a leſſee for years, ſo as his eſtate came to his executor, 


The like law in other penal ſtatutes, as for 1 one at E 
ſuit of 7.8, without his privity or aſſent; or, for not appearing as a 


witneſs, being ſerved with a ſubpæna, and having charges tendered ; 


yea, if a leſſee for years commit waſte, and die, no action lies againſt 


the executor for this waſte; for all theſe caſes are within the rule 


of acti⸗ per ſenalis moridur cum ene. 


If a parſon, vicar, or other ſpiritual or eccleſiaſtical perſon do ſuffer 

a ruin or decay of the houſes or buildings upon his ſpiritual benefice 
or promotion, and dies, his executors are liable, by the ſpiritual or ec- 
clefiaſtical law, to the ſucceſſor's ſuit for-amends to the repairing of 
ſuch ſpoil or decay. And becauſe ſome uſed iraudulently to grant 
| "OY 


an action, viz. an action upon the caſe, againſt ſuch 


£# O8Ooﬀoacc4s @f&t FT nn 


aa" A ooo ov 


e trad ans rs 


£ 


5 Debts of or upon nt 


6 LY 


away thety: * ſo as ads ſhall be left to their executors. 
was enacted temp. Elizabeth, that ſuch grantees of goods Werle be 
liable to the. beer; s fit, for n . they were 


— 
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As for one other caſe of this nature, viz. where an executor by . 


the goods of his teſtator, or an adminiſtrator of the goods of his in- 
teſtate, and dies; whether his executor be ſubject to action for this 


or not? I adjourn the reader to that place where I ſhall t treat of gr 


waſting or devaſtation * executors. 


Of the Order and Method to be uſed by 8 ors * 3 * 
Debts and Legacies, ts as to pars a OR or WTR 
of their own Goods. 


& * 


This conklts. orincipally i in age = Whine: of money, chough partly, 


alſo i in delivering or aſſenting to the execution of e not ee 


money but other goods or chattels bequeathed. 
Money is to be iNued by e executors four different v ways: : 
About the funeral of the teſtator, =_ 
The proving his will 
In paying of debts. 


3 paying and fatisfying of legacies” pecuniary, 7” . NO 1 5 * 


„ 


As for the firſt, burials are as of neceſſity for two reaſons; F ird, of 
charity to the dead, that he may be chriſtianly and. ſeemly interred. 
Secondly, To prevent and avoid anoyance to the Iiving. . 7 


6 * 
1 


The next thing mentioned, to juſtify and occaſion expence, is — 7 


proving of the will: but this way a greater diſburſement (except for 


riding charges, or by reaſon of oppoſition by a caveat put in, or the 


like) will not ſtand allowable than is preſcribed by the ſtatute made, 


in the time of Hen. 8. whereby the fees of ordinaries and. their e 
regiſters, and officers are limited | 


As to the third occaſſion of diſburſement, viz. 1 of debts 
we are to ſee in what order they muſt pay them, as well ut /int fidi if 
penſatores, as for their own ee ne uu res ſua capiat dine, 


There are three ſorts of debts, via. 


* 


* 
* 


: Debts 


LY 
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. Debis by ſpecialty. 
Debts without ſpecialty. 
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The. debts upon record may be again Givided into four forts, VIZ. 
© Debts to the King or the crow n. 
' Debts by judgment or recovery in ſome court of record. 
Debts by recognizance. 
Debts by ſatute-ſlaple or Natute-merchant: 
Amongſt theſe, the debts to the crown are to have the firſt place or 
edence, ſo as if there be not come to the executor goods of greater 
value than will fuffice for the ſatisfaction of theſe, he is not to pay any 


debt to a ſubject, and if he be ſued for any ſuch, he may plead in bar 
of this ſuit, that his teſtator died thus much indebted to the King, 


ſhewing how, &c. and that he has not JT. ſurmounting the value | 


of that debt. 


; 


If the ſubjeQ's purſuit be not ſo by way of action, as that the ex- 


ccutor has day in court to plead, but be by way of ſuing execution, 
as upon ſtatute- merchant or ſtaple, then is the executor put to his 
audita querela, wherein he muſt ſet forth this matter. 


This priority of payment of the King's debt before the debt of any 
ſubject, is to be underſtood only of debts by or > ages record due to * 
King, and not of other debts. | 


If any doubt how the King ſhould. have any debts which ſhall 

not be of record, ſince by fat. 33 Hen. 8. cap. 30. it is enacted, 
that all obligations and ſpecialties taken to the uſe of the aha ſhall 
be of the ſame nature as a ftatuts-ſtaple. | . | 


To this 1 1 that there may be Gini of mon- 3 the 


King upon wood- -ſales, or ſales of tin, or other his minerals, for which 
no ſpecialty is given; ſo alſo of-amerciaments in his courts-baron, 
or courts of his honoutr, which are not courts of record : the like 


fines for copyhold eſtates there. So of the money for which ſtrays 
within the King's manors or liberties are ſold. Alſo, as the law has, 


been taken and ruled in the Exchequer, even debts by contract due to 
any ſubject, are by his outlawry or attainder forfeitable to the crown. 
Yet neither theſe nor thoſe due to ſuch perſon outlawed or attainted 
by bond, biil, or for arrearage of rent upon leaſe, is or can be any 
debt of record, until office thereupon found; for although ie 


' 
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lawry or attainder be upon record; yet does. it not appear by any re- 


cord before office found, that any ſuch debt was due to the perſon | 


outlawed or attainted, _ - + 


Thus debts to the crown have no priority of. payment before the 


ſubject's debts, though the King's debts of record are fo to have;; ſo 
that if a ſubject, to whom the teſtator was indebted by ſpecialty, ſue 


for this debt, the executor muſt plead, that the teſtator died in- 
debted thus much to the King by record, more than which he left 
goods to ſatisfy ; if the truth of the caſe ſo be, for if there be ſufficient 
to ſatisfy both, then the ſubject creditor is not to ſtay for his debt till 


the King's debt be levied. 


Next to debts of the crown, are judgments or debts recovered 
againſt the teſtator, to have priority or precedence in payment, as be- 


ing of an higher nature, or more dignity than any other, for that 
ſtatutes and recognizances, though they make debts upon record, yet 


are they begotten but by voluntary conſent of parties, whereas in 
every judgment there has been a courſe and work of juſtice againſt 
the will of the defendant as is preſumed ; and this in a court of juſ- 


tice, and the records of ſuch judgments are entered in publick rolls, 
not kept or carried in pockes or boxes as ſtatutes, and until inrol- 
ment recognizances are. ; 


1 Of Recognizances and Statutes. 


Next unto debts by judgment, are thoſe by ſtatute or recogni- 


zance to be regarded by the executor. And becauſe I find no difference 
of priority or precedence between theſe two, I therefore rank them 


together; yet one reaſon of preferment given to judgments before 


ſtatutes in H.'s caſe, viz. that the one remains a record upon the roll 
in the King's court, whereas the other being carried in the pocket of 


the conuſee is more private. This, I ſay, ſhould give priority alſo 


to recognizances before ſtatutes, as alſo another reaſon, for that 
ſtatutes are not properly records, but obligations recorded ; yet do I 


not find that this makes a difference for priority of payment. And 
indeed the ſtatute is the more expedite remedy, ſince thereupon exe- 
cution may be taken out without any ſcire facias, or other ſuit, which 

cannot be in the caſe of a recognizance; for there, if a year be paſt 
after the acknowledgement, no execution can be ſued out againſt the 
party - himſelf acknowledging it, without a ſcrre facias firſt ſued out 
againſt him: and if he be dead, then though the year be not paſt, , 


yet muſt a ſcive facias be ſued, and thereupon the executor defendant 


may plead ſome plea, to hold off the execution for a time. But this 


notwithſtanding, the executor may ſatisfy the recognizance before 


the 
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the ſtatute, at leaſt if he do it before execution ſued thereupon ; for 
they ſtanding in equal degree, it is at his election to give recedence 
and preferment to which he will. Neither is it material which of 
of them were firſt or more ancient; nor between one ſtatute and ano- 
ther doth the time or antiquity give any advantage as touching the 
goods, though as touching the lands of the conuſor it doth ; but as 
for his goods in the hands of his executor, whoſoever firſt gets hold 
of them by his execution ſhall have the preferment. | 


Before ſuing of execution, the executor may give precedence or 


preferment to whom he will. 


Of Debts by Specialty. _ 


"We tome now to debti'due by ſpecialty, viz. And or bill (of which 
nature the greateſt number of debts are) Jet us then ſee what courſe 
the executor muſt or may hold for ſatisfaction of theſe, admitting that 

the teſtator ſtood not indebted by any record, or that no forfeiture is 
of any ſuch debt, or that there ate goods in the executor's hands 
above the amount of ſuch debts by record. This I ſay dato, then 
according to the rule proximus quiſque ſibi, the executor may firſt ſa- 


tisfy himſelf of ſuch debts, as the teſtator by ſpecialty owed him: 


for ſuch debts are not releaſed by the creditor” 8 taking upon him to 
be executor to the debtor. . . 


On the other le, if the creditor aki his debtor executor, this is 
a Fon of the debt 


Though the common opinion is, chat an executor may firſt pay 


himſelf, yet is it to be underſtood with this caution or condition, 
vix. that the debt to him be of equal height or dignity with the debts 
to others, according to the rule inæguali jure melior eft conditio poſſidentis, 
for if his teſtator were indebted to other men by any ſtatute, judg- 
ment or recognizance, and to hin. whom he makes executor only by 
bond, or other ſpecialty, then may he not firſt pay himſelf, that is, 


by paying of himſelf leave them unpaid whoſe debts are of an higher 


nature; but if there is ſufficient for ſatisfaction both to them and 
himſelf, then it is not material which be firſt paid. 


As to debts of other men, the executor has power to give prefer- 5 


ment in payment to whom he will; ſo that if the teſtator left but an 
100. being indebted to A. 100 /. and to B. 100 J. by ſeveral obliga- 
tions, the executor has power to pay B. his whole debt, and to leave 
A. altogether unpaid, ſo as he has not commenced any ſuit before pay- 


ment to B. Vet herein this difference i is to be taken and obſerved b 


executors, that if the time of payment upon the bond of B. were 


not come at the time of teſtator's death, then may not the executors 


beſo 
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before the money to B. become payable pay him and leave A. in- 
paid whoſe money was preſently due. Yet if A. forbear to demand 
or ſue for his debt till the debt of B. become alſo payable, then is it 
at the will of the executor to pay whether of them he will, ſo as the 
other 2 95 loſe his whole en- if the | ty will not ſuffice to pay. 


both. fats 


What if A. have only by word demanded his debt and not be fait. 
before the debt to B. become payable, whether does that hinder that 


the executor may not now when the money to FI is alſo payablez 


pay him and leave H. unpaid? 


This S. Germ. anſwers nbpatvely, making this verbal demand to 


de of no effect; and he adds, that if A. has commenced ſuit before 


the debt to B. become payable, yet if the executor can delay the ſuit 


till the debt of B. become payable, ſo that A. can get no judgment be- 


fore that time, and before B. has commenced ſuit upon his bond, 
then may the executor confeſs his action, and ſo pay his debt, leav- 
ing A. unpaid. But of this I make ſome doubt, as by Ed. 4. if A. 
having a tally, patent or other warrant ſrom the King for receipt of 
money, of or from a cuſtomer or receiver where others had like war- 
rants before him, but A. makes the firſt demand, now muſt the officer 


firſt pay him, or elſe himſelf ſhall become debtor to him, if he firſt 


others, whoſe demands were after made, though they had war- 
rants before 4. Tt is likewiſe aſſerted, that the very demand made 
by a creditor of his debt from an executor, who has then aſſets in his 
hands, does entitle the creditor to recover damages againſt the exe- 


cutor out of his own goods; which if it ſo be, then doth even that 
verbal demand lay ſome tye or W833 upon the executor for pay- 


ment. 


of Devaſtation or W aſting 


= What ſhall be faid ts be a waſting or ging, and "ow many _— 


that may be done. 
2. Who Hall by this act be charged to ell recompence, 
3. Wha ſhall take the benefit or advantage of it. 
4. How far or in hat meaſure the advantage Hall be deli 
5. What way or by what means it ſhall be had. 
As to the firſt, this walking 1 is done divers ways': : 
By the executor's plain, palpable and fired giving, ſelling, Rn. 


ing or eopſuming the teſtator's goods after is own | will leaving debts 


; * 11 


By 
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By paying what is not to be paid, which yet is to be underſiood 
whers there are debts payable ws unpaid, - 80 
Zy the not obſerving the right method and order of payment. 
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By afſenting to a legatce's having a thing bequeathed, debts bang 


By ſelling goods of the teftator's at an under value; for be the ap- 
praiſement what it will, and let him ſell for what he will, he muſt 
charged to the beſt and ytmaſt value towards the creditors, 


If upon a judgment againſt the teſtator or the executor, the ſheriff 

| tell ſome of the teſtator's goods at an under value, this is no devaſtation 
of the executor. But = an executor may happily preyent this 
act of the ſheriff by paying the due ſum upon ſale of the teſtator's 


5 n at the beſt value or otherwiſe, he is to be blamed to leave it ta 


ſheriff or under-ſheriff. 


Laſtly, this may be done by illegally diſcharging of any debt or 
duty pertaining to the teſtator. TE FB 


As if an executor upon a bond of 2001. forfeited for payment of 
100 /. accept the principal, or perhaps alſo ſome uſe, cofts or damage, 
and give a releaſe or acquittal of the whole forfeited bond, or of all 
actions, or upon record acknowledge latisfaQtian upon judgment had. 

This is a waſting of ſo much as the penal lum is mote than is re- 
ceived, and fo far his own goods ſtand liable to creditors not latisfied; 
and ſo is it if he do but giye up the bond, having no judgment upon 
it, though he neither make releaſe nor acknowledge ſatisfaction. 
But his verbal agreement ta require or ſue for no more, or his giving 

2 note of receipt for ſo much as he hath receiyed, or delivering of 
the bond into a friend's hands, or into a court of equity, in way of 
ſecurity. to the debtor that he ſhall not be ſued for more, is ne deyaſe. 
tation, ſince ſtill the reſt in law remains due and ſyable, 


If one take away s from the teſtator or from his exegutar, if 


- * * + 


own goods liable to the whole value of the goods releaſed. 


Another way of diſcharging, dangerous to executors, is ſubmitting 
matters of debt or duty, or touching goods taken away to arbitra- 
ment. For if by the award of the arbitrators the debtors or wrong 
doers be diſcharged or acquitted without making full recompence, 
the reſt of the value will as to other creditors ſit upon the executors, 
becauſe it was their voluntary act thus to ſubmit it to arbitrators. 


As to the ſecond, we ſhall have in e two ſorts of perſons, 
firſt his executors, there being many times divers executors, and the 
* R a 


V 


Rood equally liable to each of the other creditors. 
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waſte or devaſtation done but by one. Next his own heirs, executors FT 


and adminiſtrators, vz. whether, he dying, this act ſhall fix upon 
them like charge and burthen, for ſatisfaction, as upon himſe!f ſhould 
have lain in caſe he had lived. e | * 


| Touching his companions though all together make but one exe 


eutor, yet the miſdoing of one ſhall not charge the reſt, nor make 


their goods liable to recompence. | | 
As for executors or adminiſtrators, the waſting executor dying be- 


fore he has borne the burden of his miſdoing, I have found — 
opinions, firſt in the Exchegurr it was conceived to be as a treſpaſs 
dying with the perſon, as coming within the rule, actis perſonalis mo» 


ritur cum perſona. 


In the caſe of Walter and Sutton, the court bf Common Pleas was of 5 
contrary opinion; viz. that this was not eſcaped by the death of this 


| miſdoer, but the law would purſue his executors or adminiftrators, 


and Jay upon their backs the burden of recompence or ſatisfaction; 
for that the teſtator or inteſtate doing this wrong had made himſelf 
to be debtor in the firſt teſtator's ſtead, and therefore they who repre- 


| ſent his perſon muſt with his goods make amends. 


Touching the third point, viz. to whom the advantage of waſting 
ſhall accrue, or who by reaſon thereof ſhall charge this waſting exe 
cu tor. | N . 5 


We will put the caſe that the teſtator ſtood indebted to A. by 


a» 


ſtatute, and to B. C. and D. by ſpecialty, not of record, as bond, 


bill, Sc. and the executor having ne more in aſſets than only that 
Iool. and this all being due to D. he pays him the whole too 4. not 
having any thing left to ſatisfy any of the reſt of the ereditors : here- 
by wrong is done to none but J. who was a creditor by ſtatute, and 
therefore he only ſhall make this executor to pay the like ſum out of 


his own goods, ſince as to him only this is a devaſtation, or that it 


was his election to pay off the other creditors ; which he might have 
done, no ſuit being commenced by any of them, conſequently no 
wrong was done to B. nor C, And if no ſuch debt had been by 
ſtatute, but all had been creditors by ſpecialty, and A. only had com- 
menced ſuit, and that known to the executor, now if after he pays all 
to D. he ſtands only as to A. liable in his own goods, and not to B. 
nor C. | Ar c . 1 
If the executor had only paid a legacy or debt by contra, leay- 
ing nothing for ſatisfaCtion of the debts by ſpecialty, then bad he 


_ * 
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As to the fourth point, viz. how far. the executor thus waſting 
ſhall incur damage or make his own goods liable: doubtleſs no farther 
than the value of the teſtator's goods waſted or miſadminiſtred. There- 
fore if one have ad vantage thereof to the full ſum, no other after ſhall, 
for he is no further a treſpaſſer or wrong doer, nor is | the teftator's 
— any further or more deeply damnified. 


'S- 


As damages for treſpaſs are to be proportioned 1 to the value of the 
wrong done, and loſs ſuſtained: ſo alſo in this caſe the executor, by 


his miſdoing, doth not draw upon himſelf his teſtator's whole debts, 


but ſo much only as the goods amounted to, which he did miſadmini- 


' Ker, and which ſhould have gone to the payment of the teſtator's 


debt, if he had not ſo miſguided himſelf in the office of executorſhip, 
which default he muſt repair or make good. N 

As to the fifth point, viz. how and in what manner relief ſhall be 
had upon this point of waſting, for him to whom it pertains ; firſt, 
this is to be obſerved, that in caſe where the verdict paſles directly 
againſt the plaintiff, no devaſtation can come in queſtion, for that 
no judgment being for the plaintiff, no writ of execution can iſſue, 
and therefore, if upon the iſſue of fully adminiſtred, it ſhall appear 
that there hath been a devaſtation which cauſes aſſets to fail, then 
muſt the jury find that the defendant hath n and not find a de- 
vaſtation. N 


y 
F- 


Of an Executer*s own Wrong. 


e is ſuch as takes upon him the office of an executor by intruſion 


| not being ſo conſtituted by the teſtator or deceaſed ; nor for want of 
' ſuch conſtitution ſubſtituted by the ordinary to adminiſter. We will 
| n ſuch perſons under the following heads, viz. 


What a&ts or intermeddlings of ſuch an one not being executor 
nor adminiſtrator by right, ſhall make him to become an executor * 


wrong. 


In what manner, and by what name ſuch ſhall be fuel, thr 
when another is executor or adminiſtrator, or himſelf after ſuch act | 


becomes adminiſtrator. : 


Wuala done by him ſhall ſtand fm 6 as if he had been an ex- 
ecutor by e | 


How far be becomes liable to > creditors and hw and to whom, 2 


As to the rt, it was in the reign of Mary doubted, and not re- 


Spe, whether the only Einige and taking into one's hands, the 


goods 


- of Executozs. 6 


of the deceaſed did make one executor of his own wrong with- 
out any further act. In the reign of Eliz. Lord Dyer ſaid that the 
poſſeſſion and occupation of or meddling with the goods is that which 
gives notice to creditors, whom they are to ſue as executor, 7t 


Creditors ought to be careful before they commence ſuit, other- 
wiſe they cannot know whether he ſo intermeddling be executor or 
adminiſtrator, nor conſequently how to found their ſuit rightly and 
ſafely for good ſucceſs, ſince a ſuit againſt an executor as adminiſtra- 
tor, or vice verſa, will prove ruinous and fall to the ground. 


For example: Where an adminiſtrator, ſued as executor, did not 
plead that adminiſtration was committed unto him, but generally de- 
nied that he was executor or adminiſtred as executor, the Lord Dyer 
held that it muſt be found for him, yet left it doubtful ; but the clear 
and ſafe way had been to have pleaded the adminiſtration, &c. 


In the former cafe Dyer ſaid, that one intermeddling only about 


the funeral, and laying out money therefore; an everſeer or conduc- 
tor, or he who hath letters of the ordinary ad colligend. viz. to get and 
keep the goods in fafety, and one who intermeddles by virtue of a 
will truly made, but controuled by a Jatter will after found and proved, 
may free himſelf from being an executor of his own wrong, by ſpe- 
cial pleading how or in what right he intermeddled, and trayerſing 


his adminiſtring in other manner; and that this traverſe need not be, 


was held in the reign of H. 6. and 7. for that ſuch acts amount not to 
any adminiſtring at all, | 7 


How and by what Name Suit ſhall be againſt ſuch, and the like. 


In general, this uſurping executor is not in ſuit to be diſtinguiſhed 
by name from the right executor, but to be ſued generally by the name 
of executor of the laſt will and teſtament of the defunct, and then, if 
he will deny himſelf ſo to be, he muſt plead that he neither is exe- 
cutor, nor has adminiſtred as executor : then the plaintiff muſt prove 
that he has adminiſtred in ſome ſuch or the like ſort as aforeſaid. 


It has been divers times held, that where there is a right executor, 
and yet another doth adminiſter by wrong, it is at the election of cre- 
ditors either to ſue them jointly together, or one or both of them ſe- 
_ verally and by himſelf. | 


Where adminiſtration is committed, another alſo adminiſters by 


wrong, theſe cannot be ſued together as adminiſtrators ; for though 
one may be an executor by uſurpation or wrong, yet none can come 


to be an adminiſtrator by wrong, ſince no other but ſuch as receives 


that power from the ordinary can ſo be; therefore in that caſe there 
Eh. | 1 3 
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is a neceſſity of ſuing him by himſelf (who ſo uſurps the adminiſira - 


tion) by the name of an executor. © 


: If 4. adminiſter the goods of B. not being executor nor admini- 


ſtrator, and after his ſuch doing and diſpoſing of the goods he ob- 
taineth adminiftration of the goods of B. but the goods left or com- 
ing to his hands ſince the adminiftration committed, ſuffice not with- 
out the other debts received or releaſed, or goods ſold before, to ſatisfy 
creditors. Now if any ſue A. by the name of adminiſtrator, he ſhall 
have no further relief than according to the value or extent of the 

s left in or come into his hands ſince the adminiſtration com- 
mitted, and if thoſe be fully adminiſtred, he ſhall get nothing. If 
they remain unadminiſtred, but amount not fully to fs debt, he muſt 
want ſo much of ſatisfaction. If he will be relieved or ſatisfied out 
of the goods before diſpoſed of, he muſt ſue A. as executor of B. 


S | | . | ; 
As to how far this executor of his own wrong becomes liable to 


ſuit, firſt it appears he becomes ſubject both to the action of the exe- 
cutor who hath right to the goods wrongfully intermeddled withal by 
him, though it were before proving of the will, and alſo to the action 
of the creditor who hath right to the ſatisfaction of his debt. 


Secondly, as touching the meaſure how far he is engaged, doubt- 


Jeſs he is not by his wrongful adminiſtring become chargeable with 
the whole account of the teſtator's debts, but only ſo far, and with 
ſo much thereof, as the goods which he ſo wrongfully adminiſtred 
amount unto, (yet he muſt look to his plea, elſe by it he may draw 


all ſued for upon himſelf, as if he deny his being executor or admi- 


— 


As to the fourth, viz. what acts done to him or by who is an ex- 


ecutor of his own wrong, ſhall ſtand firm and good, as done by or to 
the right executor. . 0 . 


Suppoſe firſt, that the deceaſed were indebted to him 201. who thus 


uſurpeth executorſhip, whether may he pay himſelf or not? This 


point was in debate in the King's Bench between C. and J. executor of 
H. where it was ſtrongly objected, that notwithſtanding the rightful 
executor or adminiſtrator might puniſh him, and recover againſt him 
for the goods which he adminiſters, yet another creditor ſuing him as 
executor generally, and ſo affirming him to be (for there is no ſpecial 


form of writ or declaration to diſtinguiſh an executor by wrong from 


a rightful executor) he ſtands as againſt him in the ſtate of a right- 
ful executor, and therefore may firſt pay himſelf before he pa 


others; and of that mind at the firſt were Fenner and Gatudh, Juſ- 
tices, yet did they admit that this payment ſhould not ſtand good, as 


againſt the rightful executor or adminiſtrator, 
| * | 


| Caſe, related that the Lord Anderſon did deny that he ever ſo ruled, 


- . ok Executors. Mn 
Popham-and Clinche held, that neither ſhould it ſtand good againſt 
other creditors, far then every man would ruſh upon the teſtator's 
goods, and be his own caryer in payment: and whereas it was ſaid} 


at the bar, that the Lord Anderſon upon an evidence at Guild-hall, 
had ruled it otherwiſe, Popham, at another day of debate of the ſaid 


or was of that apinion. In the debate af this cafe, queſtion was 
made, if ſuch an executor by wrong pay a debt to another creditor 
by ſpecialty, whether this ſhall not ſtand firm and good; and it 
was agreed by the better opinion at leaſt that this ſhould ſtand firm 
and good, ſo as if the payment were out of his own goods, he might 
retain to himſelf in lieu thereof ſo much of the goods of the teſ- 
tator ; far here he dath nat, as in the other caſe, advantage himſelf: 
by his own wrong, Yet that opinion allowing this payment to 
| creditors, muſt be underſtood with this difference, viz. that this 
payment ſhall ſtand as againſt other creditors, but not as againſt the 
right execytor or adminiſtrator, for then any ſtanger might uſurp the 
office of executor, and take from him that liberty and election to 
prefer which creditor he will in firſt payment; yea, might take from 
the executor power to pay himſelf before other in cafe there were # 
debt due to him, which were very unreaſonable, | | 


Of Addition and Alteration by the Statute 43 Eliz. Cap. 5. 


By the above ſtatute it is enacted, That every perſon receiving or 
having any goods or debts of any inteſtate, or any releaſe or diſcharge : 
of auy debt or duty belonging to him upon any fraud as aforeſaid, or 
without conſideration of or near the value (except in fatisfaftion of 
ſome juſt and principal debt, to the value of the goods or debts due 
from the inteſtate) ſhall be charged as executor of his own wrong ſo 
far as the value of thoſe goods and debts amount; deducting all 

rincipal juſt debt to him due, and paymeats by him made, which a 
- — executor ought to have paid. . 


1 * 


Of Pleas by Executors, which are beſt, and which moſt preju- 
| . | dicial to them. 5 | 


If an executor do utterly eſtrange himſelf from the executorſhip ; 
ſaying that he was never executar nor ever adminiſtred as executor 
(for that muſt be added) then if iſſue be taken upon this plea, and it 
be found againſt him; the plaintiff ſhall have judgment to recover 
not damages only, but even the debt it ſelf out of the proper goods 
of the executor, if none of the teſtator's can be found to ſatisfy it. 
And this ſhall be thus not only where it is found that the defendant 
was made executor by the will, and proved it, and ſo could not chuſe 


7 3 The Dffice and Duty 


but know it, but even alſo where he had never proved the will where- 


of he was made executor, nor ever adminiſtred by virtue thereof, 


| Suppoſe he never was once named, made or intended to be made 


- ExeCutor, yet having pleaded this plea, that he never was executor 


nor adminiſtred as executor, if it ſhall be found by verdi& that he 


did adminiſter or intermeddle as executar, the ſame blow or burden 


F | | 


falls upon him. 


A feme ſole being executrix, makes a deed of gift of the teſtator's 

Sin truſt, but continues poſſeſſion of them and marries J. S. who 
alſo has poſſeſſion of the goods, and in an action of debt by a credi- 
tor fully adminiſtred is pleaded : now upon evidence the verdict ſhall 
paſs for the plaintiff; for this alienation being fraudulent was void 
as to all creditors, and ſo as to the plaintiff the goods continued the 
teſtator's, and ſo aſſets in the defendant's hands, as was held in the 


If fully adminiſtred be pleaded, where the defendant has aſſets 
for. part, but not ſufficient for all, and ſo it is found, yet ſhall not 
judgment be given far the whole, but for part preſently with a fur- 
ther award, that when more ſhall come to the executor's hands, the 
plaintiff ſhall then have further judgment for the reſt, ſo as that falſe 
plea does him no prejudice, but makes him in as good ſtate, the 
charges of trial excepted, as if he had confeſſed himſelf to have 


Sir Ed. Cooke at the bar, Trin. torm, 36 Elia, ſaid, that where, 
fully adminiſtred is pleaded, the plaintiff is not tied to maintain the 


contrary, but may preſently pray and haye judgment to recover it 


when aſſets ſhall futurely come to the defendant's hands, which was 


denied by ſome. 


Where Fudgment ſhall be againſt the Execator's own Goods, though 


no Plea of the Defendant nor Devaſtation do ſo occaſion, and af 


the ſeveral Manners of Judgment in ſeveral Caſes. 


' Where an executor is ſued for rent behind after his teſtator's death, 
upon a leaſe for years, made to the teſtator, and by him left to his 
executor. Here it ſhall be adjudged and levied upon his own goods, 


for that ſo much of the profits as the rent amounted to ſhall be ac- 
counted as his own good 


not, but in the detinet only being ſued as executor. So if any 
thing delivered to or detained by his teſtator come to his hands, and 


s, and not his teſtator's, therefore is he to be 
ſued as well in the debet as in the detinet, where in other caſes he is 


ke 


— 
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ſued in an action of detinue, for this is his on act, nor in this caſe 


need he to be named as executor, for he ſhall not anſwer damages for 
his teftator's detaining, So if he aſſume to pay a debt of his teſta- 


tor's, having aſſets, and be ſued upon this aſſump. the which debt is 
to be recovered in damages, and that upon or out of the executor's 
own goods 


the promiſe, it had been nudum padtum, TY not have bound 
him, nor given good 1. ei git. e t 


| Another caſe there is wherein the judgment muſt be, as $ it ſeems, 5 
inſt the executor's own goods, vis. in. an action ol c covenant for 


a. breach of covenant ſince the teſtator 8 death. 5 


ei Shes the executor himſelf f is ſo to 2 Fu. burden, 


judgment has been entred, that the ſum recovered ſhall be levied of 


the lands and goods of the executor. 


| of Wamen Covert Executars. 


Firſt, — — they may in and executors, with or with- 


out their huſband's aſſent, and how, — and in what caſes. 


Secondly, whether they may be made executors without cheir huſ- 
band's aſſent, or how their Dualband may hinder it. e 


Thirdly, what acts in execution of the mr. they may ds | 


— without ea huſbands, 0 or their huſbands without them, x 149 £2755 


A woman married, or . covert, is 2 poteflate viri, cui in vita 
contraditere non potet; thetefore it is that judges, when a woman is to 


acknowledge a fine of any land, do examine her apart from her huſband, 


to know whether ſhe be willing, or come to do it by the compulſion 
of her huſband : it is therefore hard for her to have freedom of will, 


and conſequently freedom to make a will. Beſides, all her movea- 
bles or goods perſonal, which ſhe had at the time of her marriage, 


otherwiſe than as executrix or adminiſtratrix, are by the law totally 
diveſted out of her, and ſettled in the huſband as fully ipfo facts upon 
the very marriage, as any other that were his own before : of theſe 


therefore ſhe can make no poten, no more than of other her huſ- 


| band's goods. 


In caſe ſhe do by will bequeath them, dhe the will and gift 7 


be void, yet if the huſband, do, after his wife's death, content to this 


G7: +K . her 
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yet is this action and the aſſumption, which is the ground 
thereof, founded in the executorſhip, and his having aſſets, for if ei- 
ther he had not been executor, or if he had not aſſets at the time of 


— 2— — 
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her will and gift, by delivering of the goods bequeathed after het 
death, or * that. ꝓhe legatee take them by virtue of ſuch will 
and gift ; this amounts to a new gift by the huſband. 


If a woman have a leaſe, an eſtate by extent, a wardſhip, the 
next avoidance of a church, or other chattel real; theſe are not di- 
veſted out of her into her usb by marriage, but in caſe ſhe over- 
live him, they- continue to her as before, no alienation or alteration 
having been made by the huſband, who had power to diſpoſe of them 
by gift-in his life-time, though not by his willy yet ſuch a woman 
in her huſband's life-time could not of or for thele things, 
without her: huſband's aſſent, make an executor or will, but the 
dying before him, they would, by the nen of law, accrue to 


him. 


Suppoſe that a woman indebted 10001. and having leaſes and 
moveable goods to the value of 3000/. or 4000/7. marries J. S. and 
then dies before the debt be recovered __ her: in this caſe the 
huſband ſhall have and go away with all this value. of his wife, 
and is not in law liable to pay one penny of her debts, becauſe he is 

neither her executor nor adminiſtrator. 


323 cc n 
5 


Another ſort or kind of goods, or rather intereſts, a woman may | 
have, viz. debts or things in action, which as the former, are not ” 
deveſted out of her by marriage into her huſband, nor yet can ſhe | 
thereof make an exccutor without her huſband's aſſent, although they 
be one degree farther from- the huſband, than the ſaid chattels real, 


| for that though the huſband do overlive the wife, he ſhall not be in- | 
| titled to them as the former : but if his wife make him executor, as 1 
! ſhe may, or if after her death he take adminiſtration of her goods, { 


then as he is thereby intitled to them, ſo is he liable alſo to pay her | 
debts out of the ſame, when he ſhall have received them. 


© Wives or women covert being made executors, and ſo having the 
office of executorſhip put upon them againſt their huſband's wil}, 
| there has been diverſity of opinions. in the reign of Ed. 1. Bras. 

«Juſtice, ſaid, ſhe may be executrix without her huſband, and the ad- 
FE: miniſtration ſhall be delivered to her only. 


2 


In courts ſ piritual, no difference is made between women married f 
and unmarried: there a wife ſues and is ſued alone without her 
huſband; he intermeddleth not, nor is intermeddled withai, touch- 

ing the things Penny to his wiſe. 5 . 


At the common Jaw it is ; otherwiſe, and there, as Bryan Chief Juſ- 
tice ſaid, a wife without the atſent of her huſband cannot be execu- 
trix, viz. that the huſtand may oppoſe and hinder it: for ſuch a one 


| ma, be named executrix in and by 4 Will without the, knowledge of by 
| | 5 her 
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her huſband * let us then ſee how, after the death of the teſtator, the 
huſband can hinder her proving of the will or intermeddling to ad- 
miniſter, ſince it may be a matter both of much trouble and danger 


to him, to have the executorſhip faſten upon his wife, and conſe- | 


quently upon himſelf. a 


On the other fide, it may wh a benefit and advent to the huf- 
band, and therefore we will alſo conſider, whether the huſband may 
( though the wife ſhould refuſe) aſſume the executorſhip and faſten it 
upon her. The teſtator therefore being dead, and fame or common 
report carrying it to the ordinary, that the wife of I. S. is made exe- 
cntrix, if ſhe come not in gratis or voluntarily to prove the will, pro- 
ceſs or citation is to be ſent out of the ſpiritual court againſt her, to 
enforce her coming in to take on her the executorſhip. She coming, may 
clearly, as well as any other perſon (eſpecially if her huſband concur 
with her therein) refuſe this oikee, truſt and charge, ſo as, if there be 


| _—_ dther executor” named, the ordinary may commit the adminiſtra- 


: if ſhe ſhould not come and appear, ſhe ſhall be excommuni- 
—— notwithſtanding any allegation or intimation by her huſband © 
of his unwillingneſs to have her take upon her the executorſhip. 
But ſuppoſe ſne do come into court and offer herſelf ready to take the 
executorſhip upon her, and on the other ſide, her huſband expreſſes his 
diſaſſent thereunto, praying that ſne may not have the execution of 
the will to her committed, what ſhall then be done? In the courts 
ſpiritual, a wife ſtands in 'the ſame plight and ſtate as a woman ſole, 
the haſband not intermeddled withal in the affairs of the wife; 
therefore do I conceive that, in that court, the huſband's refuſal 


will not be of force to hinder the committing of the executorſhip to 


the wife not refuſing it, at leaſt if there come not a i genen x to 
my the is eee court's proceeding. 1 3 

| 8 

This ſtands clear in the rule of the law of - England, that the 

wife is under the huſband's power, and cannot contradict him in 


_ pleading and doing other acts even touching her own freehold : nay, 


ſhe cannot take lands nor * goods by gift or conveyance, without her 
Wr aſſent. 


If once the will be peared; 410 che execution thereof evmmirtact 
to the wife, though againſt her en mind and . it will 
ſtand 8 


— 


Ti 2 the Aiminifration or Execution of the Office of Executor 


by a Feme Cu and ber Husband. 


We will now come to 1 the execution of the will aſſumed 
by concurrent ccnſent of huſband and wife, and the will proved 


+ Ka | | with 
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with both their liking in che wife's name, and examine what acts 
_ the wife of herſelf i is able to do, and what her huſband Witont her. 


| It was 3 held, chat if a Avia covert. or married woman ex- 
ecutrix releaſe a {eld of her teſtator, or give away the goods which 
ſhe has as executrix, or deliver a legacy bequeathed, it was firm and 
good, and on the other ſide, that her. huſband's gift or releaſe was of 
no value, for that the adminiſtration or execution of the will is com- 
mitted to the wife only, (in the courts of common law, I mean, for 
in the ſpiritual court it is true the huſband is not joined with the wife 
in ſuit) but the law is doubtleſs in all thoſe points contrary, for other- 
wiſe, if the wife's gift or releaſe ſhould ſtand good, her act might ex- 
ceediagly endamage her huſband, and make his goods liable to the 
creditors, the teſtator's eſtate being waſted by the gifts or releaſes of 
his wife; wherefare it was held, that unleſs. due payment were 
made to ſuch women covert executors, their releaſes or acquittanees 
be void, and ſo alſo their giſis and grants: and it was held, that the 


huſband of the wife executrix _ give IO! or en releaſe of 
of debts at his . 


But doubtleſs by mantioghs 9 are hs goods though perſonal, 
which the wite has as executor, deveſted out of her and ſettled in her 
waſband as her qwn goods are; nor, if ſhe die, ſhall they accrue to 
the. huſband, if no-alteration,were. of the property, but ſhall go to 
her executor ot to. the next of kin, being adminiſtrator of her teſtator if 

ne have no;Fxecutpr; yra;:though.for any other goods which the 
wiſe had. in her own right before marfying, the huſband alone with- 
qut naming the wife may maintain an action of treſpaſs; yet touch- 
ing ſuch goods as the wife has as executor, the action muſt be 
brought i in the names of the huſband and wife, to the end that the 
damages thereby recovered may accrue to her as executor in lieu of 
the goods. 80 allo mult the en for —_ 1 * in n 
their names. 


But, although the huſband be thus named with the FN yet prin- 
cipally it is the ſuit of the wife, therefore in ſuch actions or in debt 
by huſband and wife, ſhe being executor, if it come to trial by jury, 
the huſband being an alien, yet ſhall he not have trial per medietatern 
ling guæ or alienigenarum, that is, by half aliens, as in other caſes: caſes 
| where an alien is party to a ſuit is to be had. And where, to a wife 
made executor, power is given to ſell land of the teſtator's, ſhe may 
ſell to her own huſband, as was reſolved in the time of King Henry 
the ſeventh, where the ſeofiees (it being land ſettled in uſe) were 
committed to the, Fleet, for that they would not execute an eſtate to 
the huſband, according to the wife's eſtate. 


Quære: Since the law intends the wife ſo under the huſband's 
command and N that it holds not her diſpoſition of land to 
| him 


him wy will free, nor trader of force, and how ſhall this then 5 


conceived to be but a partial ſale? Vet valente non fit i injuria, and 


he that will put ſuch power into the hands of a woman under cover- 


ture, doth in a manner ſubject it voluntarily to the huſband's will. 


And it has been held by ſome, that even an infant's or feme covert's 


' conveyance in ſuch caſe of neceflity ſhould ſtand firm and unavoida- 
ble, becauſe of the condition expreſs or implied, has the eſtate ä 5 


by void, ye no ſuch conveyance be made. 


7 ouching Infants, and their making or being made Eveeutars. 


We mall now 8 of diſability by age, for want of f years in 
perſons making or being made executors, 


* 


Let us firſt take a view of the feveral ages of men 1 women to 


= be purpoſes material in the law' 8 judgment and ARS And 
. touching a woman: | : 


Marg ford, in Henry the ſixth's time, W that ſhe has fi ſeyeral 
ages, reſpected i in and by the law. 7 | 


? 


As firſt, the age of ſeven years, for her father to hive aid of his 
tenants to Oy * | RL 


Next nine years to deſerve dower, that is, that in caſe ſhe be of 
that age at the time of her huſband's death, ſhe ſhall be endowed, but 
not if ſhe be any thing under thoſe years; the law being phy- | 
ſically informed, that a woman at thoſe roo may conceive 2 child, | 
but not under them, | | 


By flat. 18 Eliz. c. 7. it was made felony to have tel cient 
knowledge of any woman child under the age of ten * it being 
then conceived that no ſuch child could content. - 


The age of twelve years is a woman's time for afſenting or diſ- 


aſſenting to marriage in more tender years bad. 


The age of fourteen years is a woman's time to be in wardſhip or 


not, ſo as if ſhe be any thing above thoſe years at the time of 2 


anceſtor 8 death, ſhe eſcapes wardſhi Pp. 


The age of fixteen years is her time of coming «dd of wardfhip, 
being once fallen under it, for although, had ſhe 


death, her wardſhip laiterh till ſixteen years, 
7 1 And 
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And laſtly, the full age of a woman whereby ſhe is enabled firmly 
and unavoidably to make grants or conveyances is 21 years, as well 
as for the male, before which time, be it that ſhe being ſole 
make a feoffment or other conveyance, or being married alien 
her land by fine, and her huſband of full age join with her, 
yet is it infirm and avoidableQ. ee G41: 29 Nn 
As to the male, or man, the firſt age material and ſettledly 

reſolved on, is 12 years, for at that time each male is at the leet 


to ſwear his fidelity to the King; this women do not, and therefore 
they never ſaid to be outlawed, but to be waiyed, becauſe they 


i FLA. 


* * 


have not this admittance into the law which males have. 


The ſecond age of males is 14 years, accoumted by the law the 
age of diſcretion, eſpecially material to two purpoſes, viz. firſt, that 
if one under that age commit an act amounting to felony, yet is he 
to ſtand free from the attainder and puniſhment incident to a felon: 
regularly it is thus, one of much ſeſs years, having attained ripeneſs 
of diſcretion and diſcerning, ſhall incur the like attainder as one of 
full age, as was reſolved 3 H. 7. touching an infant but of the age 
nine years, Who having killed another boy of like age with his knife, 
and then hiding the ſlain boy, and excuſing the blood found upon 
him, by ſaying that his noſe had bled: It was held by the judges, 
that he was to be hanged as a felon, his ſuch non-age notwith= 
ſtanding. n len o cages 


The other point, touching which, the age of 14 years is efpeci- 
ally material, is as to an heir of lands held by ſocage; for in caſe 
ſuch heir be under that age, he is to be in ward to the next kin, but 
if he be of that age, he is not to be in ward at all, for that the law 
judgeth him to be of diſcretion at thoſe years, and therefore a guard- 
ian in ſotage being in effect but a bailiff accountable, he has no need 
of ſuch an dne, other than ſuch as himſelf ſhall chuſe. 

The third age in and touching males material is fifteen years; for 
every lord of a manor, or one having frecholders in ſocage, or by 
knight's ſervice, when his eldeſt ſon comes to that age, viz. fifteen 
years, is to have of them aid for the making of him a knight, towards 
which every one holding by a whole knight's fee is to pay 20s. and 
ſo ratably for more or leſs: and each holding 20 J. land in ſo- 
| Cage, is to pay the like ſum, and ſo ratably for more or leſs. 


The fourth age of males, is the full age of 21 years, which 
makes him free from wardſhip, having lands held by knight's ſervice 
deſcended unto him : and alſo makes him able to alien Jands or goods, 


makes firm his bond, ſtatutes, recognizances, &c, 
The 


The laſt 480 of males reſpected by the law, is 70 > years, at which 
time ſheriffs are to forbear to impanel them, in juries, and in caſe 
they do not, ſuch old man may have a writ to the ſheriff, grounded 
upon the ſtatute for that purpoſe, made in the time of King Edward 
the firſt, commanding ſuch ſheriff to forbear the impanelling of him; 
and he may have an action to recover damages upon that ftatute : 


this is commonly called a writ of datage, a word, perhaps, anciently 


taken in a good and favourable ſenſe, pro dote etatis, viz. a gift, pri- 


vilege, or exemption allowed to age in favour thereof, and as a 
benefit, ng FS 


Having thus: taken a view of theſe ſeveral ages, let us now ſee, 


wherein and how'age is material, touching them who are to make or 


to be made executors, and what age required thereabout. Perkins - 


ſays, that one of four years old may make a will, and conſequently 
executors ; and his reaſon is, becauſe, the executors being to account 
before the ordinary, it cannot be intended but that the goods ſhall be 


diſtributed juſtly. Admitting it were ſo, and no bequeſt at all con- 
tained in 5 will, yet ſince at that age an infant has no diſcretion to 


elect a fit perſon to diſtribute his goods, money, and other things; 
no nor to make continuation of an executorſhip to another, to whom 
perhaps the infant was executor; I cannot think that this will 
ſhould be of any force: but if he be of the age of 14 years, being the 
age of diſcretion, in the judgment of law, then I ſhould hold him 


able to make a will, although he be an infant till 21 years, and can 


make no gift of land nor goods which ſhall be of force. 
As to an infant made executor, how young ſoever he be, the mak- 
ing of him ſo is not void, but yet the execution of the will, which 


is the performance of the office of executor, fhall not be committed 


to him till he come to the age of 17 years by the law ſpiritual, and, 
till then, adminiſtration is to be committed to ſome other; yet if it 
be a woman infant who is ſo made executrix, in caſe ſhe be mar- 
ried to a man of 17 years old or more, now is it as if ſhe were of 
that age, and her huſband ſhall have the execution of the will, and 
if adminiſtration were before committed during the minority of the 
woman, it ſhall now ceaſe. 


Further touching infants executors, 1 under the age of 17 years, 


this is to be noted, wiz. that ſuch an one is not able a8 an executor : 


to aſſent to a legacy, ſo as it may by virtue thereof ſettle in the le- 


gatee. Alſo if adminiſtration be during ſuch minority committed 
with ſpecial words of reſtraint or limitation, vi. that it is done to 


the ule or profit of the infant executor, then no ſale of leaſe, ot 
goods, or aſſent to legacy, by ſuch adminiſtrator, will bind or pre- 
zudice the infant executor ; but otherwiſe, perhaps, it the admini- 
ſtration during the minority be committed generally. 8 


1 
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in whom for a time legal defect is found. 


The Office and Duty 


N the teſtator himſelf, making an infant executor, do alſo appoint | 


another to be his executor during his non-age, expreſſing it to be 
only for the benefit and behoof of the infant executor, I doubt whe- 
ther this temporary executor ſtands reſtrained from what pertains to 


the power of an abſolute executor, for there may be perhaps difference 


him to whom the owner of the goods commits the govern- 


ment of them, though but for a time, and in ſpecial manner, and an 
adminiftrator ſo ſpecially made by the ordinary, another being pre- 


ſently by the will of the owner or teſtator to have the adminiſtration, 


Let us paſs over this age of 17, and conſider of the infant between 


| the time of his being admitted to take upon him the executorſhip, 
and his accompliſhment of his full age of 21. 1 


Firſt then, ſuppoſe that he do releaſe a debt due to his teſtator, 
whether ſhall this be good to bind him, and to diſcharge the debtor 
as well as if the executor had been of full age, he now having proved 


the will, and being by the law ſpiritual approved an able executor. 


And this point coming in queſtion in Ruſſeil's caſe, 26 Eliz. conſi- 


deration was had both of divers good reaſons for enabling of this re- 


leaſe, as that an executor repreſents the pe: ſon of his teſtator, and in 
his right and power doth theſe acts, and not in his own, and there- 


fore bis infancy, which is a ſtate or condition of his own natural 
perſon, ſhall no more diſable him than it doth the King, a mayor, 
or other head of a corporation. — 325 


Upon great deliberation in the King's Bench, and upon conference 
had with Anderſon, Manwzed, and other juſtices, it was reſolved, and 


adjudged, that. che releaſe of an infant executor, without payment of 


the debt or duty would not bind or bar him. 


Firſt, for that if it ſhould, it would be a waſting or devaſting of 
the goods of his teſtator, and ſo would charge his own goods. 


Secondly, it would be a wrong which an infant could not do by 
his releaſe, e 


Thirdly, it was no purſuit nor performance of the office or duty 
of an executor, but the contrary. | 


: Upon this judgment 2 writ of error was brought in the Zxcheguer- 


\ chamber, where it was agreed by all, that the releaſe was not effectual 
nor binding, ſo as this point now had the reſolution of all the judges 
of England. | ; 


But it was agrced, that if payment or ſatisfaction had been made, 
then the ihfant executor might have made a good acquittance, and 
+ JT ” diſcharge. 
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Note; that the principal caſe, adjudged. was not of a. releaſe. of, 
any debt or duty by ſpecialty, but of treſpaſs in converſion of goods 
found or taken in the teſtator's life-time. News Sa rea Pcs 


4 


* 
But peſſto, that this infant had aſſented to a legacy, whether will 
this bind him or not? For in the ſaid. caſe. of Ruſſel, it is ſaid, that 
all things which an infant doth, according to the office. and duty of, 
an executor, will ſtand firm; now it is part of his office to pay and) 
execute legacies. Yet ſince this act amounts to a devaſtation or: 
waſting of the teſtator's goods, as well as the other, in caſe there 
remain not goods ſufficient for payment of the dehts, and confe- 
quently here, as well as in the other caſe; the infant's own goods 
would become liable to his teſtator's debts ;.1 doubt, that it is, not, 
nor can ſtand effectual, for except in the other we. admit a want or, 
poſſibility of want of aſſets or goods, the releaſe could neither hurt 
the infant himſelf, nor do wrong to any other, and that admitted, 
this caſe is of like prejudice ; yet if this aſſet ſhould be void, ſo alſo 
would be his payment of legacies, and how then were he an able 
executor at the age of 17 years to ſue and to be ſned for debts. and 
legacies, and if upon ſuit it cannot be ſhewed.that debts will take up 
all, or diſable the payment, then happily he may be forced to pay. 


Qusære, Notwithſtanding whether theſe acts, though voluntary, 
ſtand not good upon bene eſſe or conditionally, viz, if there be beſides 
goods :ſufficient, Ic, or that elſe the nonaged executor may have an 
action of account for the money by him paid to the legatee, and alſo 
avoid his aſſent where that only needful. But doubtleſs, neither the 
aſſent of ſuch executor before his age of 17, nor any payment of a 
debt to him could be good, although ſuch acts to or by another exe- 
cutor, before, the proving of the will, would ſtand. firm and good: 
for this infant wants not only proving, but alſo ability to prove his 
teſtator's will, yea, the will ſtands ſuſpended, and the teſtator as it 

were inteſtate, whilſt the adminiſtration ſtands. in force, ſo as during 
that time nothing can be done by any as executor, and therefore 


there is great difference between the caſes. 


What if payment of a le be made to an infant, can he make 
2. ſufficient acquittance; this I confeſs is beſides the point in hand; 
yet becauſe it concerns infants, and executors though not infant 
executors) we will examine it a little for the. benefit of both execu- 


tors and legatees. , 


Firſt, therefore in caſe the executor be of years of diſcretion, vis. 
14. I hold it clear, that any payment.to him made will ſtand good, 
for that the law at that age holds him able to govern, and manage 
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| his own fands held in ſocage, and conſequently to receive the rents 
thereof; wherefore, whether: he who makes ſuch payment have any 
acquirtance or not, if he have proof of the payment, he is ſecure 

enough from any ſecond payment, and if without payment he get an 
aequittance, it will not ſuffice, the infancy of him who makes the 
acquittance conſidered, * i ˙ ol OE 


Beſides, if the acquittance be, as moſt uſually they are, but ſigned 
only with the name of the maker, and not ſealed, it is only an evidence 
or proof of payment, and no pleadable acquittance, becauſe no deed, 
ſo as it nothing differs from proof by witneſſes, ſave that it is not mor- 


But if the infant be under the age of diſcretion, what ſhall we 
fay to a payment to him ſpecially, if he be but three, or four years 
old, or thereabout : here I think caution is to be uſed by the exe- 
cutor generally, and the ſureſt way is, if he fear to keep it in any 
reſpect, to pay it into the court, where it is recoverable, viz. where. 
thewill was proved; yet the caſe may be ſo, as that this payment may 
not be at all ſafe for the executor. 


As put the eaſe that he entered into bond or ſtatute to pay all le- 
gacies by ſuch a day, to the ſeveral legatees; here I think the pay- 
ment into the court ſpiritual ſufficeth not, for that muſt make the 
receipt to be with ſome charge, which is in ſome kind an abatement. 
There I think therefore, legally to ſecure the executor, the payment 
muſt be to or in the preſence of the guardian, becauſe of noriture, 
viz. him or her who hath (though not as guadian in reſpe of lands) 

the cuſtody or education of the infant. | 


But in cafe no bond nor other collateral penalty lie upon the ex- 
ecutor, or in caſe the bond or ſtatute he only to perform the will ge- 
nerally, which nothing alters the courſe of payment, which by the 
| will the law lays upon executors, then is not the executor put to 
= any ſuch payment; nor need Pay without demand, and acquittance, 
| as in caſc of payment, upon a ſingle bill, or of rent-ſeck where no 
diſtreſs can be taken, nor other penalty incurred : yet in that caſe if 
demand be, and acquittance ready to be given, let the executor 
Þ . take heed, in caſe he be bound to performance, that he ſtand not upon 
the invalidity of the acquittance in reſpect of nonage, for, as I 
have ſaid, proof by witneſſes may ſupply a nullity of acquittance, 
and much more the weakneſs or imbecility, payment according to 


the teſtator's appointment, being the matter which acquitetth the 

payer, and this the executor may have teſtified under the hands of 

divers witneſſes, exprefling circumſtances, ſo as all dying may continue 
fafcly from ſecond payment as welF-as an acquittance.— Herein courts 

of equity do often interpoſe helpfully for them who ſeek not evaſion 


from payment, but only ſecurity in paying. 
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Although theſe be not recaverable.at and * the common law, bas 
web naturally at and by the law. eccleſiaſtical, .yet by ſuits in courts 
of equity, as the Chancery, and Court of Requeſts, they are often 
obtained, and of many, things touching them the co law 
notice, and has manifold 'occafions ſo to do: we wi 0 con- 
ſider theſe parts or pound. 
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© Whether any lanes in certain is hing! in 8 may be 3 | 


ot had, without the ee 1 a 7 5 om or him to wag 
it is bequeathed [IN 


: 


When an executor can or aten may pay, deliver or aſſent to a 
legacy 7 edt | $4. 


Whether on one executor alone may a6; it and moot if we executor 
be an infant or woman covert? | | 


LY 


W hat mall amount to an aſſent, of the executor, a what to a 


| diſaſſent or dilablewent of aſſent. 


1 


How a leaſe or chattel real may be given to one for a time, with 
remainder to another, and how not. 5 


Where an aſfent to the firſt or one part of the . that imply : 


or amount to an aſſent for the refidue. 


* the manner of aſſents, and therein of affents conditional. 


What manner of intereft he in the remainder of a leaſe after as 
death of another hath during the life of that other, and whether he 


may diſpoſe of it during that time, and how, : 


Whether this remainder can be defeated b 2 * act of the deviſe 


By what acts or accidents a Meer may be forfeited e or ot, and 
therein of revocation, death before, Se.” 


Whether the executor's aſſent ſhall have relation to oe ator 
aer, Ne. ok make "good a grant nn made by the br 2 + 


As Fes hs kc, 3 a learned Wia lays, thatin weary 


goods be! in the cuſted y. of 4 S. and the owner doth * them to 
+Lz bim, | 


=) * 


185 = Py . * * i. 8 * 4 4 
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him, then may he keep or retain them 


tor, ſo as there be other ſutbaiant good in the hands of the executor 
for payment of al! debts. 


Gat EHUB AS as it {ects „Gold Ie" arid: er Sade sage 
F; yet for that no property is? transferred to the legatet with: 
Bur tlie ex ecttors Ment, therefore doubtleſs che exccutof may at the 


common” 1 dee the e WARNS, Wee, the value 


a ere d. 


inft the will of the execu- 


3 * ctaining it. 222 bio 2 E 1 is An id % 4 - 


Another caſe. there is, whet in, as the learned civilian f fo the 
er 


je tee ma take the t to Him bequeatllied Iyin in ren Viz. 
4 Horſe, or ele e dt pfate; or other a) Nh ming Known | 


and in x "ol and that is where the teſtator doth expteſsly 10 appoint 
by! bis Will.“ | 


N 1 27 91 + x 
* 191 2 * 5 Danke 65 0 — 4 


But To PIN the common 1 at nt PA the Which debts 

e recoverable gainſt executors, will oppoſe the law ts nee * 

elſe by 7 ſuch ap atmet the teſtator might cauſe that all his 
ſhould be taken by legatees, and that none ſhoald remain to pay de Tee ebts. 


„ oe. ys ofher goods beſides kifficient for payment of debts, 1 
indeed I ſee not how the executor can hinder ſuch taking without 
violating:b bis oath taken for performance of the will. If it ſhould be 
Taid that it is alſo a breach of oath in the other caſe, it muſt be ob- 
ſerved that that clauſe in the will being againſt the law' is void, and 


| vently ther IS, a nullity upon it, and it is as if no ſuch, aer 
ere in the will, and fo the 'oath extends not to it, 


As afchattel ſhall not * transferred to a ſtranger, without. Hee 
cutor's nt. ſo if the deviſee be to the executor himſel all! 


#leR. to takeſas legatee, e him as execufor. 1 rg 
As to the ſecond point, it may have theſe two 1 5 5 

Firſt, whenthe executor i is able to give ſuch aſſent to a e 
Secondly, rege he may do it with ſafety. 


"As to the kr, be i is le before 23 of the will to 3 * 


* 
* 
— 


the execution of a legacy, and that although he be not of full age of 
one und twenty yeats; but if be be under ſeventeen years, ſo as he 


is not. able to take upon him the office of an executor, and therefore 
adminiſtration is during that time to be committed to ſome other; 
ent is not of force or effectual. Fs 


"As to Wo ſe cond part, "till all « debts be paid, the executor may not 


ſafely conſent that the — enter into the leaſe or chattel deviſed, no 


* 8 


3 


; V2 - 


more chan ke may pay hehventis, iT e be not eren 
allo to e N 


4 460119499 5: 
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As for the khird point, viz. "hothes che aſſent cans 
where there be many, be ſufficient, I ſee not how to doubt, fince an 
one execiitor' may give away any” goods of the teſtator s, or releaſe 
any debts due to him, therefore much more aſſent, which / is n 
more or greater work in effect, chan an attamment of one loſe en 
a grant of a reverſion. 8 wy OT en: 


— 


If there want to pay a he only who ante mall dee * 
ĩt of his own goods, and not his companions. 1 


If this executor eiter under the age of 17 years, or e co- 
verture, viz. a woman married, ſuch is not able ta give a good aſſent 
to bind the others, no nor themſelves, for then thereby the inſunt 
might draw a debt upon himſelf, and the wife upon her hu ſband, by 


aſſenting to or paying of a legacy, nnn affcient * 
to pay | debts. 


2 


Phe huſband's aſſent is  fuſicient a the. wiſe is exeputar,, for 
his acts, whom ſhe hath choſen tobe her head, may prejudice: as 


well her as himſelf; yea though ſhe were wulle 6966-906 be: bf 
age, his aſſent wal ſtand, gol. 8 Wee | 


2 As to the fourth point, tſk there may * Rags __ N «wk 
implied, as well as expreſs, for if in the geviſe or bequeſt the l 
be appointed to do ſome act as in reſpect of the legacy, and the-ex- 
— doth accept the mee thereof, this AMOS; 40. an 
ent. 


I the deviſe be to an executor for the 1 of ſome ds 
which he doth accordingly educate ; this makes an election t have he 
| thing by way of legacy, and-not enen read; 


| -& 


x 


Tf. an- horſe be bequeathed, and one offering to as: him. of the 
executot himſelf, he directs him to go and buy the horſe of the le- 
gatee; or if the executor himſelf offer meney to the legatee for the 


wur. 


As to the fifth point, viz, in what manner a leaſe for years ot 
other chattel real, may be bequeathed to one for à time, with re- 
mainder to anecher; ; it hath been much doubted, when a leaſe for 
years was bequeathed to one for life, whether the limiting of 2 re- 
mainder thereof after his deceaſe were of any validity in law or not? 
and this doubt had the following ground Any eſtate for _ 
the judgment of law, is greater than any. term for yeats ; therefore 
hen a termer hath * his will given his term, ar nis houle or land, 


wnien 


9 this ! an aſſent that it ſhould be the legatee's by the 


/ 


| — 


which he ſo holds for years, to one for life, or for een year 
ſhall live; this teſtator and deviſor hath not in the j * = 85 
gut * | 


law any eſtate remaining in him; and therefore it was t 
| _ for him to give or. r limit Aa remainder angchar. 

el ing a Das it was e n of Elia. 
reſolved, that ſuch a remainder was good, and; that, if the rt deviſee 
died before the term expired, then he to whom the remainder was 
limited, might enter and enjoy the reſidue of (Sdn. 5G 5-145 


As for the giving of part of 0 years to one, and the reſidue to 
the other; ; viz. if the. term being twenty years, the leſſee bequeats 
ten thereof to his wife, and the remainder to his daughter, Of this 

no doubt ever was; but that it was good for that, after the firſt eſtate 
limited, there remained a further term, viæ. ten years more in the de- 

valor, whereof he had power to diſpoſe z whereas in the other caſe, 
the term limited to one for life, there remained but. a Ny | 
that this life ſhould not take up the ** term. 


Suppoſe that the termor deviſes or bequeaths the thing in leaſe to 
-one- child in tail, with remainder to another, and dies, and the firſt 
enters and dies without iſſue; now whether ſhall the next in remain- 
der, or the executor of him ſo dying have the term reſidue? This caſe 
came in queſtion and was adjudged in the reign of King Fehn, in 

the Exchequer, where H. holding by leaſe for y years from the crown, 
the manor of A. in Kent, deviſed the ſame by his will to A. H. his 
- eldeſt ſon, and the heirs male of his body, with remainder to R. H. 
another ſon in like manner, and the like remainder to T. H. and made 
che ſaid A. executor, who after his father's deceaſe elected to take as b 
legatory, and after R. H. died leaving iſſue male, and making his 
wife executrix; A. not having iſſue male, granted the whole term 
by deed to B. and C. for the behoof of himſelf and his wife during 
their lives, and after to the uſe of his youngeſt daughter whom Sir 
K. L. married; then A. dying without iſſue male, the wife, and ex- 
ecutrix of X. H. entred claiming the term, and being kept out ſeal - 
ed a leaſe, whereupon an ejed?. firme was brought, and a jury appear- 
ing at the bar in dhe Exchequer, found a ſpecial verdict in eltect ut 


fupra. 


In argument of this caſe, frſt the main queſtion v was, whether io 
caſe were all one in law with the former, where a term was deviſed to 
one for life, with remainder over, ſo as by the death of A. H. without 
iſſue male, the term ſhould go to the next in remainder as in the other 
caſe by the death of the deviſee for life dying within the term it ſhould 
do. ; 

On the plaintiffs part it was urged to be all one; ſo that by vir- 
tue of the bequeſts ſupra, A. had an eſtate to him, and his executors 


only, ſo — as chere ſhould be heirs male E? his body, and he dying 
OY with 


ok Executozs. 97. 


without ſuch iſſue, the term remained to the executors. of R. who had 
the remainder in lire manner, and left iſſue male which ſtill lived, 

and ſo that ſeat of R. yet had continuance. For. it was admitted by 
the counſel on that ſide, that the term could not go to the iſſue male 
of R. according to the words and intent of the will, ſince it was 
impeſible to make a term to deſoend We an act of parliament. 


This therefore they ſaid the 5 ſhould work, which was neareſt. 
to the intent, viz. that after A.'s death, it ſhould go firſt to his exe- 
Cutors and affignees, ſo. long as iſſue male of his body doth continue, 

and for want of ſuch iſſue, then to R. his executors and aſſignees, ſo 

long as his iſſue male ſhould laſt, and therefore in this caſe, the iſſue 
male of A. failing, the executor 'of R. whoſe iſſue male failed not, 


ſhould enjoy the term, and ſo judgment ought to be * for che 
PRs 80 leſſee of that executor. 


On the other fide, it was OY by the defini 1 that this 
caſe differs much from the other caſe; where the term or land held 
by leaſe, is given but for life to the firſt, with remainder to another; 
which caſe, as having been often reſolved, was clearly admitted to be 
good law; for in that caſe the intent of the teſtator might and did 

take effect. But i in this caſe, if the land ſhould go to the executors 
and aſſignees of R. H. it muſt go againſt the intent of the teſtator, 
whoſe mind and will was, as it appears by his werd, that it ſhould 


go only to the iſſue male of one ſon after another, and not to Gy 
executors. 


Now then fines Mis intent was ſo contrary to the rules of * chat 
it could not take effect, therefore it muſt be void; and ſo all the words 
of heirs male ſtanding void, the will is to be conſtrued ag a ſole and 


abſolute giſt and bequeſt to the ſaid A. and conſequent! the term 
muſt go his executors and aſſignees. 


Next we are © cetifider of the manner of aſſents by executors z to this 


; purpoſe we will conſider two ſorts of conditions, viz. precedent and 
ſubſequent. 


As to the firſt, an executor may to a legatee abſolutely give aſſent 
upon a condition precedent, as thus: : 


I am content, that, if you can get. and vring in to dh A 
bond wherein the teſtator ſtood bound unto J. S. then N ne 
the term, or take the corn or cattle to you bequeathedt. 


$0 of other like conditions which may precede the aſſent; as, if 

you can get the aſſent of my co-executor, or if you will pay the ar- 

rearages of rent to the leſſor behind at the teſtator's death, or if you 

will. pay the wages already due to the ſervants attending about. = 
— | Cat 
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t 


eatele or corn to you-dequeathed. In this caſe; if. the; condition be 
not performed, there is net and nen _ en wot 


this manner it ge. 8 25 | 


4 w 6 4 34 * i 5 } 
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"Tf. it be; upon a condition fabfoquent as thus : & 03-71 


I do agree, that you ſhall have the ing os to EY 
vided: that you 1h?! pay ſo much yearly to me, | or toſuch'a cre in 
of the teſtator: now the legatee entring into or taking the thing be- 
queathed, ſhall not loſe it again by failing to perform the condition 
afterwards, for the executor bp his aſſent cannot make that legacy 
conditional] which the teſtator gave abſolutely, no more than he can 
make that bequeſt to be abſolute which' the teſtator gave e 


ally, except by a releaſe made Ys the condition, 


In the eighth place, touching the bequeſt of leaſes or Zr ary, 


| real, to conſider what manner of intereſt one to whom a remainderof 


a term after the death of another is limited, hath, and whether he 
y grant the ſame or diſpoſe thereof during the life of the firſt, 
And as te that it is clear, that he hath but a poſſibility of remain- 
der, for that poſſibly the whole term may be ſpent in the life. of the 
firſt, to whom during his or her life it is W now 6am 


poſſtbility i is not grantable. 
As to the ninth point, « dix. to examine * any aof the de- 


viſee for liſe can fruſtrate or defeat him in the remainder of the term; 


and whether by the act of God, viz. the death of him in the re- 


RE) 3 the firſt deviſee for; life ſhall defeat Me: 


As to the firſt, it hath diyers times been reſolved, ther no gra che 


aide by the firſt man cut off or defeat the ſecond, though formerly 


it were held otherwiſe ; and as this cannot be done by direct grant or 
alienation, no more can it by an indirect or implied, as by taking of 


a new leafe, which is a ſurrender in law of the old leaſe, no more than 


by an expreſs. ſurrender. Nor doubtleſs by outlawry, wrong the 
term of the firſt deviſee is ſettled in the crown. 


If we put the caſe further of waſte committed by. the tenant for 
life, or breach of condition by non-payment of the Kay or otherwiſe, 
theſe for the whole in the latter caſe, and for the part waſted in the 
former, do ſo deſtroy the leaſe, and put the reverſioner in fatu quo 

as that all remainders muſt needs fail; ſo of a, feofment oy 


| other like ſore by fine, 


Now. v come to conſider of 1 neefonal; . how 
ſueh may be forfeited, loſt, or reyoked, firſt then, we will conſider 


| ay 
of the '2&s oſ the legatee; 3 of the acts ef. Fonds thirds 


. | 1 


of Exetutoys. „5 


The legatee, by the civil law, may forfeit his legacy by his miſ- 
carriage towards the will; as if he uſe means to have it concealed 


and kept from being known, and a proved. 


Laftly, if the legatee preſume too far upon the ſtrength of the bee | 
queſt to him, ſo as he takes the wing n without the conſent 


of the executors. 


In the next place 1! us ſee what acts of God ſhall condi a legacy 
not to take effe& ; firſt thus, if the legatee die before the teſtator, 
this legacy is loſt, and his executor ſhall not have it. So alſo if he 


die before the condition performed. 


Let us come now to time of payment, and dench before it. 11 

there be a day certain limited for payment, and the legatee die before 

that day, his executor ſhall have the legacy; otherwiſe, if the pay- 

ment were limited to be made when the legatee ſhould be married : 

but if it were only expreſſed to be towards the marriage of the legatee, 
and ſhe die before marriage, her executor ſhall have it, 


Put the caſe that a legacy is bequeathed to B. to be paid when he 
ſhall be five and twenty years old, and B. dies before that age, it ſhall 
now be paid to the executor, and that preſently wien ſtaying till 


B. ſhould have been of chat age. 


We will now ſpeak of the teſtator's own act, who clearly has 
power to revoke or countermand any legacy, though he revoke not 
the reſt of the will; and here firſt of revocation preſumed, If there 
fall out graves inimicitiæ inter 4 e . & legatarium, legatum caducum 
efficitur ; ſed nen propter leves, & ft graves, fi tamen redeant ad amici- 
tiam, reintegratur legatum, that is, by grievous enmity after ariſing, 
and never reconciled, between the teſtator and legatee, the legacy is 
diſſolved, otherwiſe of a light breach or falling oy 22 it con- 
tinue until the death of the teſtator. 


Let us now confider of a mare expreſs revocation, and to that pur- 
poſe will I relate a decree in Chancery, made by the Lord Keeper, 
according to the opinion of the Maſter of the Rolls, three judges, and 
two doors, maſters of the court; between R. E. and . E. com- 
plainants, and H. wife of C. E. their brother, and afterwards wife of 


Sir F. V. defendant. The caſe was thus: 


| The ſaid C. E. by his laſt will and teſtament gives and „ 
to the ſaid R. E. his brother, 1004. and to the ſaid V. his brother, 
10001. and gives to the ſaid H. his wife all the reſidue of his eſtate, 
and makes and ordains the ſaid H. his ſole and only executrix, ſav- 

ing for the performance of his will, ordains R. E. and M. E. his ſaid 


brothers, whom he intreats to Join, as executors in truſt with his 
58 # * | bs wite, 
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wife, Kin the 8 erformance of this his laſt will. Afterwards 


X being fick, of which ſickneſs he died, he was moved b J. Mr. D. and 


Mr. . to ſettle his eſtate ; to which motion he yielded, and Mr. $. 
and Mr. D. did demand of the ſaid C. what friend he thoug ht fitteſt 
to be his executor, and to whom he would commit the on of dif- 
charging his funeral and performing his will, whether he truſted any 
perſon more than his wife, to be his executor? To whom he an- 
ſwered, that his wife was the fitteſt perſon for that purpoſe, and 
therefare ſhould be his fole executrix, and then the teſtator was 


moved by Mr. S. to give and bequeath legacies to his father, to his 


brethren, and to his kindred ; whereupon he anſwered, he would give 


or leave them nothing. And being further put in mind to remem- 


ber his friends and others, gave and bequeathed to L. A. his god- 
child, twenty or thirty ſhillings ; and being thereupon moved by 
his wife to give his ſaid god-fon more, or a greater legacy, or the 


| like in effect; ſaid, thou knoweſt not what thou doeſt, do not wrong 


thyſelf ; twenty Ghillings, or thirty ſhillings, is money in a poor 
body's purſe ;. or the like in effect. T he reſt he left to Kis wiſe's 
diſcretion or diſpoſition. 


| This will was proved by the 5 of the faid H. and this codicit 
hcing. pteaded as a revocation of the ſaid bequeſts: The ſaid maſter 
of the rolls, judges and doctors, were by the lord keeper, and the 
order of the court, deſired to reduce the matter upon the will, and 
codicil, into a caſe, and to certify their opinions, whether the faid 
codicil were a revocation of the legacies given to the plaintiffs or 


not. And they, after counſel heard at ſeveral times, did finally reſolve 


with one unanimous conſent, that the legacies to the plaintiffs given, 


were not by the ſaid codicil revgked ; and fo certified under their 
bands. Upon readiag whereof the 25th of November, decree being 


reſolved to be made, if caufe were not ſhewn to the contrary, the 
27th of Nevember, on which day the defendants countel before the 
lord keeper, in the preſence of the maſter of the rolls, and the ſaid 
three judges, alledging* what they could in ſtay of the ſaid decree : 
It was, by a general concurrence of epinion, decreed, that the lega- 
cies given to the ſaid plaintiffs, ſhould be to them paid, with in- 


| tereſt for the detainment thereof. 


Being now 1 SR FUL of aaa * in pe executor's aſſent, it is 
proper that (ſince theſe diſcourſes are principally intended for thoſe 


who are not grounded ſtudents in or profeſſors of the law) we ſhew 


what we mean by relation, or what it is in law. Thus therefore is 


it conceived; that relation is a kind of fiction in law, making a thing 


done at one time to be accepted and reputed, or to have its operation 


as if it had been done at another time paid: 


For example ; I. doth bargain and ſell 3 lands to B. 10 
Huge by ene, which is not inrolled until October following, 
oh yet 


of Executos. 
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yet this hath ſuch relation to the date of the indenture, that if A. 


after that, and before the inrolment, become bound in a ſtatute, or 


granted a rent- charge, or made a leaſe for years, or took 4 wife, or 


committed felony, yet ſhall none of theſe be of any force to charge 


or prejudice the eſtate of B. for that the law adjudgeth him owner by 
relation as from the time of the date: yea, if a ſervant departing in 


Augu/t, for ſome great breach with his mafterf doth kill his maſter in 
October, this is in law petty treaſon, as if he had continued ſervant” 


when he did the fact; becaule it relates to the malice conceived when 
he was his ſervant. A ology”: S 


Having ſhewed that à term or other chattel real or perſonal, paſſes ü 


not, nor is transferred in property to the deviſee, until the aſſent of the 


executor be thereunto had; we will put the caſe that this aſſent is not 
had till a year or ſome ſuch ſpace after the teſtator's deatk, and make 


our queſtion, whether this ſhall have relation to the teſtator's death, 
viz. to be in the law's account as if it had then been. Or perhaps to 
ſome purpoſes ſo to ſtand, and to others not ſo. That this is uſeful 
and material to be known, be it thus ſhewa: _ 3 5 


One bequeaths his term of tithes of an advowſon of an houſe or 
land; by him firſt leaſed to an under-tenant for rent, and dies in 
May, the executor aſſents to the bequeſt in Oober, between which 
two times tithes are ſet out, the church becomes void, and rent grows 
payable; now if this affent ſhall relate to the teſtator's death, the 
deviſee ſhall have theſe, elſe not; the like caſes may be put of the 


brood of cows, mares, and ewes fallen between the death of the teſta- 


tor and the aſſent, ſo alſo of fleeces, of ſheep ſhorn, Oc. 


To come to the point, itFreported by the Tard: — pt 
held by at. 41 Eliz. that this aſſent ſhall, as between the executor 


and the legatee, have relation to the teſtator's death, yet ſo that if the 


_ executor before his aſſent to the deviſee of a leaſe committed waſte 

now the action of waſte ſhall be brought againſt the executor in the 
tenuit, for the waſte done before, and not againſt the deviſee in the 
tenet. But put the caſe that the legatee, before the executor's aſſent, 


granted the term to J. S. now, if to any purpoſe this aſſent ſhall 
have relation, it ſhall certainly ſo be to make good this grant, AS 
making the legatee to be eſtated, and conſequently able to grant be- 
fore the executor's aſſent. . | x 


Where a reverſion is granted by deed or ne, if the leſſee a good 
time after do attorn, this ſhall have no relation to the time of the 
grant; ſo as for waſte committed or rent grown due between the 


rant and attornment, the grantee can have no remedy. Therefore it 
is good for him who buys, or has any thing of the gift of a legatee, to 


have the aſſent of the executor, before the ſale or gift, well' teſtified, 
or if the aſſent be not had till after, let him take a new gift, that be 


may not reit in a doubtful cafe, 
| | . 1 5 Divers 


91. 
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Cbe Office and Duty 


Diver. Caſes of Bequeſts confidered and expounded. 


Tf a termor of an, houſe bequeath his houſe to B. without ex- 
prefling how long he ſhould have it, he ſhall have the whole term, 
and number of years. So of land, 


Alſo, by the name of the 3 the orchards, gardens, and back- 
ſides do paſs: yea if the houſe with the appurtenances be bequeathed 
thereby, the lands belonging to the houſe or uſed with it do paſs, tho? 
they would not ſo do by ſuch words in any leaſe, deed or grant, yet, 


by ſome civilians or canoniſts, the orchard belonging to an houſe 


ſhall not paſs by the only gift of the houſe, without ſome words 
ſhewing the intent of the teſtator ſo to be; or except ore gate or 
door leads as well to the orchard as to the houſe; but ſume other of 
them hold, that it doth paſs without any ck help of eee 
ſo as it be nn to the houſe. 


If u leſſee for years give his term by his will to A. he ſhall have 
it without paying any rent, for the executors ſhall pay it for him. 


If one bequeath his indenture of leaſe, his whole eſtate in that 
leaſe Ne. | | 


If one bequeath his 1 or other ſpecialty, the debt or duty 
;eſelf ſhall go to the legatee ; and by the canon or civil law the ver 
action itſelf paſſeth, wiz. as I conceive, ability to ſue the debtor in 
his own name; but in our Jaw it is otherwiſe ; the ſuit muſt be in the 
executor's name, for a debt or thing in Aa cannot be aſſigned, 
except by or to the King, and only at the common law is the debt 
recoverable ; but the ſpiritual court may force the executor to ſue or 
let his name be uſed in the ſuit for and by the legatee. 


If one bequeath all his moveables, debts due to him are not be- 
queathed, nor corn, nor fruit growing on the ground, nor ſtone, 


_ timber prepared for building, as the canoniſts and civilians 
hol 


On the other ſide, if one bequeath the moiety of all his goods, 
the legatee ſball have only the moiety of that which remains after 


debts paid, for that only is to be eee! the teſtator's which he 
oO ultra Es alienum. 


By a bequeſt of all utenſils or houſeboll Quit, plate or e are 
"not given, 


. 


r 


If one bequeath to his wife all her apparel, ſhe ſhall not have, as 
ſome civilians ſay, her ornaments of gold or ſilver, by which is meant 
| chains, jewels, bracelets, rings, 22 

opinion, except they be ſuch things as are not lawſul for her to wear. 


If a bed be given by a will, venit ornamentum eius, ſays the civilian, 
that i is, the furniture thereof paſſeth, viz. not only the ”_ en 
bedcloaths, but alſo the curtains and valens. | arg 
If one bequeath to A. meat, drink, and cloathing, or alimenta, he 
ſhall have, ſaith the civil law, alſo lodging, habitation, and all things 
neceſſary for the maintenance of life, viz. fire and waſhing; &c. 


If one bequeath to his daughter ten nd 2 year for her ap- ; 
parelling, and ſhe demandeth none in four — now ſhall ſhe not 
after that time have the 1 | Sek 


If a man bequeath ane of his horſes or cows, not naming which, 
to 7. S. he is to chuſe which he will, ſo it be not the beſt of all, ſaith 
the civil law, and perhaps the mention of that exception grows out” 
of reſpect to the heriot, which the lord ſhould * or the mortu- 
ary which the parſon ſhould have. N 


If one bequeath to J. S. that which 1 is another man's, and where- 

to the teſtator hath no right, then ought his executor to buy it, 

and give it to the legatee, or elſe ſatisy him to the full value, and 
tis not only by the civil but alſo by the canon law, _ 


If A. bequeath to B. ſuch an horſe by name, and after ſell away 
that horſe, and dies, now is his executor bound to anſwer the value 
thereof to B. and if the teſtator after his ſale of that horſe had bought 
another, and called him by the ſame name as the firſt, now ſhal] this 
latter horſe paſs to B. except it can be proved that the teſtator ſold 

the former horſe of purpole to revoke his will touching that bequeſt, 


A bequeſt is made of an hundred pounds to be paid at a future ; 
time, viz. divers years after the teſtator's death; a queſtion is made 


c. but others are of a contrary. 


by the ſummiſt, whether the profit of the money in the mean time 


ſhall go to the legatee or the executor, and he reſolves with this 
5 if the day were given in favour of the legatee being an 
infant, who could not ſafely receive it any ſooner, then he ſhalt 
have the profit; but if the reſpite of payment were in favour of the 
executor, then ſhall the legatee have bat the bare ſum without any 
addition of mean profits, | 


If one bequeath all his term or goods to his executor for pay= g 
ment of his debts, or debts and legacies, it is a void bequeſt, be- 
cauſe it is no more than the law would ſay, if he had ſaid nothing. 
do if it be generally to perform his will. 1 


/ 


1 —_—” ' The dee and Duty 


as one ſeized in fee-ſimple of land, bequeath it EN executor, 

y debts, the executor hath no tate of freehold ; for if he ſhould, 

— it muſt be either for life, which might end by his quick death 

before debts paid, or in fee-fimple,; which'would carry away the land 

for ever from the heir, where ee a a fe year's profits might ſuf- 

fice to fatisfy the debts, yea, then by the death of the executor the 

land ſhould deſcend to his heir, and not go to his executor, wha 
would be executor of the firſt teſtator. - 


17 one give or grant all his goods, haviag om for we: as well 
as Inoreabies, the leaſes ſhall not paſs. | 


If one will that his wife or any oflier ſhall have or hold, or enjoy 
the moiety of his leaſe with his executor, This implieth not that the 
executor have the other moiety as a legacy alſo, but otherwiſe as the 
law cafts it upon him, no more than where the moiety of fee-ſimple 
Jand is deviſed to the younger ſon, this ſhall not make the elder 


nc to have the EY otherwiſe than by deſcent. 


of the Executor of an Executor. 


| The mediate executor in the fourth, fifth, or further degree, 
ſhould not, by the rules of the common /aw, ſtand in like plight execu- 
tor to the firſt teſtator, as the firſt and ;mmediare executor, as well as 
the heir, and aſſignee in the third or thirteenth degree is capable of 
all advantages in like fort as the firſt and immediate heir and afignee. 


We find in the time of Edward the ſecond, .and Edward third, exe- 
cution ſued out upon a judgment, and ſtatute by an executor of an 
executor, and why he might not as well maintain an action of debt, 


&c. I lee not. 
Confiderations touching Payment of Debts, 88 and the Pres 
ferring or per of Perſons.) | | 


7 irſt, where e is wks in the honeſty and conſeience of the 
a6hts1 thhre, except in the ability of the parties to bear loſs, the 


25 Wſproportion may otherwiſe occaſion, I think it would be moſt honeſt 


and juſt to pay every one proportionably, and to let the loſs of every 
one be equal : and the juſtneſs of this is taught by the law, which 
gives an andita querela for equal contibution in bearing of els by 


= who ſtand in equal __ | 
The 


4 


of Exetutos. 9 


The poverty and inability of ſome, and the plenty of A: may 
in foro conſcientic juſtify the paying more to one than another. For 
as the widow's mite was 2 greater gift, ſo a greater loſs than more 
out of abundance, Where ay . finds or may find place or near- 
neſs to place of giving, it 

from lols. 


The nature of the debts, fad ſo foutetimes of legacies, may be fo 
different, as thence may fpring a juſt motive to diſproportion pay- 
ments, to pay more to one than another, rate for rate, and ſo to ſuf- 


* * 


fer one to loſe more an Another. 


- 


Chu debt may perhaps be, uſe for money; another may be 1 
freely lent; another debt for land of inheritance bought ; another 
for a leaſe, chattels or moveables, come to the executor, The firſt 


merits the leaſt reſpect, next the ſecond, then the third, 10 the laſt 


the moſt. 


FE N 
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nd WERE motives of preſerving 


